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(i) 


STATEMENT OF QUESTIONS PRESENTED 


The parties have agreed that the following are the questions pre- 
sented by this appeal. * 


1. Whether or not the Commission erred in failing to dis- 


qualify Columbia Broadcasting System, Inc. (CBS) as an appli- 
cant because of any monopoly position and practices of CBS 
or its dominance and concentration of control in the broadcast 


industry. 


2. Whether or not the comparative evaluation of applicants 
was improper to the extent that the Commission (a) relied on 
the competitive relation of CBS to other networks; (b) relied 
on the experience and record of CBS; and (c) failed to give 
proper weight to the comparative qualifications of the appli- 


cants. 


3. Whether or not the appellants were improperly pre- 
vented from fully exploring the facts relating to the foregoing 


issues. 


Neither Appellee nor Intervenor necessarily concede factual assertions, if any, implicit in these 
questions, and they reserve the right to argue that particular contentions of Appellant may be barred 
because of failure properly to raise the points asserted before the Commission or in its Notice of Appeal. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by 220 Television, Inc., taken pursuant to the 
provisions of Section 402 (b) of the Communications Act of 1934, as 
amended, 47 U.S.C. 402(b), and Section 10 of the Administrative Proce- 
dure Act, 5 U.S.C. 1009, from (1) a final decision of the Federal Com- 
munications Commission released March 29, 1957 (R. 5249 et seq. ) 
which denied the application of Appellant and granted the application of 

ia the Columbia Broadcasting System, Inc. for a construction permit for 
a new commercial television station in St. Louis, Missouri, (2) a Com- 
mission Memorandum Opinion and Order released March 29, 1957 (R. 
5378-82) in the same proceeding denying Appellant's petition to reopen 


the record in the proceeding, and (3) a Commission Memorandum Opinion 
and Order released April 21, 1955 (R. 4820-24) denying Appellant's 





2 
petition for review of a ruling by the Examiner ordering the record to 
be closed without the taking of further evidence. 


STATEMENT OF THE CASE 

The case before the Federal Communications Commission in- 
volved mutually exclusive applications of St. Louis Telecast, Inc., St. 
Louis Amusement Company, Columbia Broadcasting System, Inc., and 
Appellant for construction permits for a television station to operate on 
Channel 11 in St. Louis, Missouri, and of Broadcast House, Inc., for 
the same channel in East St. Louis, Dlinois. (See R. 5249) It was 
heard in a comparative proceeding upon both the standard comparative 
issues and upon two special issues questioning whether a grant of the 
CBS application would be consistent with the Commission's rules and 
policies concerning the multiple ownership of television stations, as 
well as on other issues not germane to this appeal. (R. 442-43, 5249-51) 
Hearings commenced on August 20, 1954 (R. 5250) and on November 22, 
1954 the record was ordered closed by the Examiner. (Tr. 4468-73) On 
that same day he admitted a CBS exhibit (R. 2376) reporting the sale by 
CBS of minority interests in radio and television stations in two cities, 
the sale of a minority interest in a radio station and television applicant 
in a third city, the dismissal of a CBS application in.a fourth city, the 
dismissal of the only opposition to a CBS television application in a 
fifth city, and the prospective purchase of two television stations by 
CBS in two other cities. Over the protests of counsel for Appellant and 
counsel for Telecast and Broadcast House, the Examiner refused to 
permit examination into the circumstances surrounding these changes. 
(Tr. 4315, et seg., 4348, 4358), and the Commission affirmed this 
ruling. (R. 4820-24, 5381) 


The parties will be referred to hereafter as Telecast, Amusement Company, CBS, Appellant or 
220, Broadcast House, and the Commission, respectively. 

References to the record before the Commission willbe to"Tr.__,” referring to the pages of 
the hearing transcript before the Commission (see Index to Record, p. 1), orto"R.___,” referring to 
any other portion of the record, and there will double pagination of the Joint Appendix. (See Stipulation 
of June 13, 1957, in this case, p. 2) 


2 Amusement Company presented no evidence at the hearing and its application was dismissed. 
(R. 5250) Broadcast House is the Appellant in the companion Case No. 13,839, and Telecast is the 
appellant in the companion Case No. 13,845, These three appeals have been consolidated. 


«t 


3 

On September 6, 1955 the examiner released his initial decision, 
proposing to grant the CBS application and deny that of Appellant. (R. 
4826, et seq.) Exceptions and briefs were duly filed to this initial deci- 
sion, and oral argument was held before the Commission on July 9, 1956. 
(Tr. 4474-4565) On March 13, 1957 Appellant and Telecast filed a joint 
petition to reopen the record and for other relief. (R. 5179, et seq.) 
This petition asserted the belief that the present record would not support 
a grant to CBS, but requested a reopening of the record if the Commis- 
sion thought otherwise. The request was predicated upon the fact that 


recent hearings before both Houses of the Congress: current investiga- 


tions by the Justice Department and the Commission itself, and private 
antitrust litigation against CBS all had disclosed additional important 
facts tending to show that the CBS application should be denied for several 
reasons, notably that CBS was already in a position and was engaged in 
practices which would cause a grant of its application to conflict with the 
Commission's multiple ownership rules, which forbid a grant that would 
result in an undue concentration of control over television broadcasting. 
Appellant sought leave to place these additional critical facts into the 
record. On March 29, 1957 the Commission denied these requests to 
reopen the record. (R. 5378-82) 

The Commission's decision (R. 5249 et seq.) granted the CBS ap- 
plication and denied that of Appellant. The Commission found that CBS 
owned television stations in New York, Chicago, Los Angeles, Milwaukee 
and Hartford, covering areas in which a total of about 8, 700, 000 televi- 
sion sets were located, representing more than 20% of the sets covered 
by the entire television network; that it owned high-powered radio stations 
in New York, Chicago, Los Angeles, Boston, San Francisco, and St. 


3 The Hearings of the Antitrust Subcommittee of the House Judiciary Committee were Part 2 


(Television) of the investigation into "Monopoly Problems in Regulated Industries (84th Congress, 
second session, Serial No. 22, held in 1956, released in 1957). The record of these hearings will be 
referred to hereafteras "H. ." The Subcommittee issued a Report, dated March 13, 1957 and 
released in June 1957. This was entitled "The Television Broadcasting Industry”, and will be cited 
hereafter as "H, Rep. ". 

The Hearings of the Senate Interstate and Foreign Commerce Committee were Part IV (Network 
Practices) of its "Television Inquiry". The hearing was held in 1956. The record, released in 1957, 
willbe cited as"S. ." A staff report entitled “The Television Inquiry, Television Network 
Practices”, was released in July, 1957, and will be cited as "S. Rep. _”. 
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Louis, serving a total population, as of 1952, of about 40,000,000 per- 
sons; that it owned and operated a national radio network which far out- 
distanced all of the other networks in terms of audience and revenues; 
that it similarly owned and operated a national television network which 
was the leading of the three national networks; that its television network 
engaged in practices which controlled in large measure the programs 
carried by all of its affiliates and the affiliates which its advertisers 
must select for the broadcast of the programs they wished to sponsor; 
that it produced many of the programs carried by both its radio and 
television networks and in some cases had refused to sell network time 
except together with specified programs; that it held more than 90 prom- 
inent television performers under exclusive long-term contract; that it 
sold films on a syndicated basis to stations throughout the country; that 
it engaged in other related activities; and that it claims to be the largest 
advertising medium in the world. (R. 5271-79) 

The Commission also found that Appellant should be preferred over 
CBS because it had no associations with media of mass communications, 
had a far higher degree of local ownership, a far greater degree of in- 
tegration of ownership with management, a far greater diversification 
of business and professional backgrounds of its principles, and was 
more active in civic affairs in St. Louis. Nevertheless, the Commis- 
sion refused to find that a grant to CBS would be inconsistent with its 
rules and policies against undue concentration of control over television 
broadcasting, and refused to consider controlling the preferences 
awarded Appellant, both because a grant to it would promote the Com- 
mission's policy favoring diversification of the media of mass communi- 
cations and the other preferences in favor of Appellant. Instead the 
Commission preferred the CBS application because of the CBS experi- 
ence and the records of the CBS broadcast stations, and because it had 
some "doubts" whether all of the programs proposed by Appellant could 
be carried out. This appeal followed. 


4) 


STATUTES AND REGULATIONS INVOLVED 
The relevant portions and statutes and regulations involved in this 
appeal are set forth in Appendix A to this brief. 


STATEMENT OF POINTS 

1. The Commission erred in its ruling that the grant of the 
CBS application did not contravene the Commission's multiple owner- 
ship rules and policies. 

2. The Commission erred in refusing to reopen the record to 
permit full exploration of the facts bearing on the multiple ownership 
question. 

3. The Commission's comparative evaluation of the applications 
erred in that important facts bearing on: the CBS concentration of control 
over television broadcasting were ignored, in that a holding that Appel- 
lant's program and staff proposals were of doubtful reliability was er- 
roneous, and in that a holding that the relevant broadcast records of 


CBS owned broadcast stations were "superior" or "good" was erroneous. 


SUMMARY OF ARGUMENT 

1. The CBS application was inconsistent with the multiple owner- 
ship rules, which consider, among other things, the ownership of more 
than seven television stations to be an undue concentration of control 
over television broadcasting, and which were designed to provide for 
diversity of program sources and to prevent undue concentration of 
economic power. Through station ownership and network operation 
CBS has more control over programs and more concentration of power 
than could the mere owner of eight television stations. Moreover, 
practices in violation of the Sherman Act necessarily involve concentra- 
tions of control over television prohibited by the multiple ownership rules, 


and CBS is engaged in network practices prohibited by the Sherman Act. 


It has "option hour" agreements with its affiliates which are prohibited 


"Block-booking" arrangements, it has "must buy" agreements with its 
advertisers which are prohibited "formula deals" and "master 





6 
agreements", and it has enforced prohibited "tying" arrangements 
whereby advertisers could purchase network time only by purchasing 
for use on that time programs in which CBS had an interest. These 
monopoly practices reinforce each other and a grant to CBS will strength- 
en its monopoly position, and in any case these practices show CBS as 
possessing a degree of power which requires the denial of its application 
as inconsistent with the multiple ownership rules. 

Further, the reasons given by the Commission for refusing to 
deny the CBS application were erroneous. Its only basis for holding that 
the CBS "option hour" and "must buy” practices are not Sherman Act 
violations is its statement that other networks also engage in those 
practices, and that in other, uncited and unpublished, cases it has 
granted applications of other networks. This holding, without a discus- 
sion of the facts and relying for support on secret deliberations unrelated 
to the record in this case, is error. The Commission holding that a 
grant to CBS would not tend to impair but rather would equalize competi- 
tion among the networks was based solely on the fact that CBS owns 
fewer stations than other networks, but was error because it ignored the 
fact that CBS is the leading network. The Conclusion that CBS was not 
disqualified under the multiple ownership issue was predicated on a view 
that the burden of showing disqualification was on Appellant, and that 
the "gravity" of a finding of CBS disqualification required Appellant to 
provide particularly convincing proof. But the burden imposed by the 
Communications Act and by the specific issues in this proceeding was 
upon CBS to show that it was not disqualified, and there was no warrant 
for requiring special proof because of the "gravity" of the question. 
Finally, the exoneration of CBS on the multiple ownership issue was 
predicated on the view that the public interest somehow precluded the 
Commission from considering fully the CBS network activities in con- 
sidering the extent of its concentration of control, but there is no war- 
rant in law or in reason for this view. The Commission's own deter- 
mination that a grant to CBS was desirable in order to "equalize" 
competition among networks demonstrates the inconsistency of its 
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holding that it should not consider network activities. 


2. The Commission abused its discretion in granting the CBS 


application without reopening the record. Appellant had presented 
convincing evidence that newly discovered evidence would prove even 
more conclusively that a grant to CBS would be contrary to the public 
interest because it would add significantly to the already excessive 

and unlawful CBS control over television broadcasting. Since these 
matters were of first importance to theCommission in its administration 
of the Communications Act and did not relate solely to matters of 
comparative consideration, the Commission was under a duty to reopen 
the record. 


3. Finally, the Commission's comparative evaluation of the 
applications was arbitrary. It accorded insufficient weight to the 
diversification factor adverse to CBS because its prior refusal to 
consider CBS network practices as factors relevant to the concentration 
of control issue carried over into its evaluation of the diversification 
factor. It assessed a penalty against Appellant because of a purported 
insufficient showing that Appellant's programs could be effectuated, 
but this holding was arbitrary and was unsupported by the record or by 
the findings. And the Commission relied primarily on the record 
of the CBS-owned radio station in St. Louis, which it found to be 
"superior", for its conclusion that CBS should be preferred. But 
the Commission's evaluation accorded no weight to a number of important 
deficiencies in that record, which deficiencies were at least as great 
as those which the Commission in other cases has held to be of such 
significance as to cause a station's record to be deemed inferior rather 


than superior. The decision must therefore be reversed. 





ae erne Y 


ARGUMENT 


4 


4 


I. THE COMMISSION ERRED IN RULING THAT ITS GRANT 
OF THE CBS APPLICATION DID NOT CONTRAVENE THE 
MULTIPLE OWNERSHIP RULES. 


Two special issues (see R. 442-43) were included in the proceed- 


rer yr 


A 





ing before the Commission to determine whether a grant of the CBS 
application would be consistent with the Commission's multiple owner- 
ship rules and policies. Section 3. 636. of those rules denies a license 
to any existing licensee if the grant of the additional license would re- 
sult in a concentration of control of television broadcasting in a manner 
inconsistent with the public interest, convenience, or necessity. It 
further provides that any interest in more than seven television stations 
or five VHF stations constitutes a per se violation of the rules. : 
A. The Record Proves That CBS Concentration Of Control 


Over Television Broadcasting Exceeds The Limit Per- 
.mited By The Multiple Ownership Rules 


1. CBS Control Over Programs and Concentration Of 
Economic Power Exceeds Permissible Limits. 

The two fundamental purposes of the limitation on station owner- 
ship are to ensure maximum diversification of viewpoints in program- 
ming and to prevent any undue concentration of economic power. Amend- 
ment of Multiple Ownership Rules, 9 Pike & Fischer. RR 1563, 1568 
(1953). If, therefore, we show that CBS has either greater control 
over programming or a greater concentration of economic power than 
is permitted by Section 3.636, we shall have proved that its application 
was inconsistent with that rule, and that the Commission erred in fail- 
ing so to find and in granting its application. We shall prove the CBS 
concentration of control to be excessive on both counts. We commence 
with a discussion of its control over programs. 

a. CBS Control Over Programs is Excessive. 

Including the St. Louis station, CBS owns four VHF (in New York, 

Chicago, Los Angeles and St. Louis) and two UHF (in Milwaukee and 


Section 3.636 is set forth in Appendix A to this brief, 


9 
Hartford) stations. The St. Louis grant to CBS will produce a viola- 
tion of Section 3.636 because the concentration of control contemplated 
by the CBS application will far exceed any concentration permissible 
under the rule. The Supreme Court and this Court have specifically 
affirmed the Commission's power to establish the numerical limitation, 
the "rule of seven", That approval was necessarily based on the as- 
sumption that the rule of seven defined the outer limits of the permis- 
sible degree of concentration, or at least did so in the absence of a 
showing of extraordinary countervailing factors.’ Any other interpre- 
tation of the rule would permit the Commission to prohibit a lesser de- 
gree of concentration while condoning, without special justification, a 
greater. This would be the essence of arbitrary action, and just such 
action was taken here. 

For, in addition to its stations, CBS also owns and operates a 
national television network organization through which it makes avail- 
able to national advertisers the broadcast time of the television stations 
with which CBS is affiliated. CBS sells station time to the advertiser, 
distributes the smaller part of these revenues to its affiliates, and 
retains the rest.° 

At the heart of the CBS network is the affiliation agreement. This 
is an agreement between the network and the independently owned tele- 
vision station whereby CBS agrees to provide programs to the station, 
and the station agrees to broadcast the programs provided by CBS. A 
cardinal feature of the typical affiliation agreement is the option hour 
provision, under which the station is required to clear time for and 
carry all commercial network programs, with certain limited excep- 
tions, broadcast during "option hours," a total of nine hours each day, 


divided into three groups of three hours each.’ At the time of the 


United States v. Storer Broadcasting Co., 351 U.S, 192 (1956); Storer Broadcasting Co. v. United 
States, U.S. App. D.C, _, 240 F. 2d 55 (1956). 


See R, 2154-59, which is, in this regard, a typical affiliation agreement (Tr, 2371-72). 


See R, 2154-55; Tr. 2371-72. 





10 
hearing, CBS had filled almost all of the "option hours," and a number 
2 ; 8 
of others, with commercial programs. 


At the time of the hearing, CBS was affiliated with 157 television 
stations in the United States (R. 5274). Of these, 47 stations in the 
largest markets, including the CBS owned stations (Tr. 2350), were in 
the "must buy" group (R. 5277). These stations were those whose 
facilities a sponsor must order and pay for as a block if it wished to 
sponsor a network program at all (Tr. 2195). Hence, the option hours 
and the "must buy" requirements combined to compel almost nine hours 
daily of CBS selected, and largely CBS created (R. 1278-79), programs 
over 47 major market television stations. 

Thus, in addition to all of the time of its five then owned stations, 
not including St. Louis, CBS controlled about 60 hours of programs 
weekly over more than 40 additional stations, and required another 100 
or more stations to carry varying numbers of hours of programs each 
week, up to a maximum of 63 hours, depending on the orders placed 
with it by the CBS sponsor.” Assuming an 18-hour broadcast day to 
be typical of television stations, CBS thus controlled (1) all of the 
broadcast hours of its five owned stations; (2) about 50% of the broad- 
cast hours of 42 affiliates in the major markets of the country; and (3) 
up to 50% of the broadcast hours of 100 affiliates in other markets. 

Thus, CBS had, even before the grant of its St. Louis application, 
far greater control over the number of hours of television programming 
brought to a great majority of the people of the United States than would 
have been the case if it had simply owned eight television stations, but 
the ownership of eight stations is specifically proscribed by Section 
3.636 as an undue concentration of control. Therefore, CBS had an 


undue concentration of control over television broadcasting in the 


The option hours, in Eastern Standard Time, were 10 AM -1 PM, 2-5 PM and 7:30 - 10:30 PM 
(R. 2155). For the 1954 fall season, CBS had scheduled commercial programs for 56 of these 63 weekly 
option hours, in addition to 16:50 hours of commercial programs weekly outside of option hours (R. 2201). 


9 , : 

This was not, of course, the maximum number of CBS programs offered (see note 8, supra), nor the 
maximum number carried by most stations, But was merely the number which CBS, under the 
affiliation agreements, could require to be carried. 
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United States prior to the grant of the St. Louis application, and the 
St. Louis grant resulted in a concentration even farther beyond the 
permissible limit. Nevertheless, although this point was clearly pre- 
sented to the Commission (R. 9587, 9807-08), the Commission's deci- 
sion is completely silent with respect to it. 


b. CBS Economic Power Is Excessive. 


We have shown above that the CBS control over television programs 
received by the people of the United States far exceeds the maximum 
limit established by the Commission's Rules. The other aspect of the 
multiple ownership rules is as shown above, prevention of undue con- 
centration of economic power, and here, too, although CBS was, in 
terms of ownership, short of the seven-station limit, it had far more 
power than would any licensee with a mere eight stations. 

The power of CBS in the television industry can be seen from the 
following facts. During 1953, total broadcast revenues for the entire 
television broadcast industry, consisting of four television networks 
and 334 television stations, was $432.7 million. Of that total, revenues 
derived by the four networks and their 16 owned and operated television 

‘ 10 ; 
stations were $231.7 million, or 53.5% of the industry total. During 
the same year, the gross income of CBS from its television operations 
was $148.1 million (of which $23.6 million was from station revenues 
and the rest from network operations) (R. 1047), representing approxi- 
mately one-third of the total revenues for the television industry for 
1953, and more revenues than those derived by the other three networks 

; 11 ~ wee : 
and their owned stations combined. This position of clear leadership 
10 Fee Public Notice 12387, released in October 1954, Official Notice was requested of this Com- 
mission document (R, 9580). 

Since the close of the hearing, the Commission released for the first time, to the House Antitrust 
Subcommittee, and the Subcommittee made public heretofore confidential information concerning the 
eamings of the networks. This information may be summarized as follows (H. Rep., p. 28): 

In 1955 total television network income (before Federal income taxes) for all the networks 
(excluding DuMont which had a loss) was $35,449, 332, of which the CBS television network's income 
was over $20 million, or about 60% of the total and almost 50% greater than its nearest rival, NBC. 

ABC eamed less than $0.5 million. 
In 1954 total television network income for all networks (excluding both ABC and DuMont, which 


had losses) was about $17 million, of which the CBS television network eamed about $13 million, or 
76. 5% of the total and more than three times that eamed by its nearest rival, NBC. 
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in the industry was reached despite the fact that, whereas NBC and 
ABC each owned five television stations during all the relevant periods 


(Tr. 1757), CBS achieved its position of leadership by growing faster 


in revenues during the five years preceding the hearing than any other 
network (Tr. 1758; see R. 3238), despite the fact that during that 
period it owned only two or three stations (R. 1650, 1925). 

But the CBS position of dominance is evidenced by more than 
simple revenue figures. CBS was proud to concede that its network 
programs claimed the lion's share of the nationwide audience. During 
the spring of 1954, CBS had an average daytime audience (rating) 67% 
higher than that of any other network (Tr. 1842-44), and earlier, at 
the end of 1953, when it had only a 29% lead over the next nearest net- 
work daytime, it had a 19% lead at night (Tr. 1845). Moreover, the 
CBS affiliates, including the CBS owned stations, in the 47 CBS "must 
buy" markets are the leading stations in their markets in terms of 
audience (Tr. 2349-50). It is, therefore, not surprising to learn that 
if CBS wished to switch its affiliation in a market from its present 
affiliate to a station affiliated with ABC or Dumont (DuMont is now de- 
funct, R. 5274), it almost invariably was able to do this, whereas there 
had been not a single instance in which it had lost an affiliate to ABC 
or DuMont (Tr. 2368-69). 

It is self-evident, we believe, that a company which (a) derives 
more than one-fifth of the entire industry's revenues and a majority of 
all network earnings, (b) is far the leading network in the nation in terms 
of audience, (c) owns or is affiliated with the 47 stations which have the 
largest audiences in their respective major markets, which in turn are 
of sufficient size for CBS to insist that advertisers ''must buy" all of 
them in order to "buy" any on a network basis, (d) is in a position to 
pick and choose affiliates in any market having more than two television 
stations, and (e) already has the economic power implicit in the owner- 
ship of five major market television stations, possesses a concentra- 
tion of economic power in the television industry far greater than the 


limit defined by the Commission's rule preventing ownership of more 
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than five VHF stations and two UHF stations to any one entity in the 
United States, which rule has been so rigidly enforced as to cause the 
Commission to refuse even to accept for filing for consideration in a 
comparative hearing the application of an independent broadcaster 
seeking a sixth VHF station (see note 5, supra). Yet the Commission, 
despite having each of these five points called to its attention, neither 
denied the CBS application nor even adverted to this combination of facts 
in its conclusions (see R. 5351, et seq.). Since CBS has both a concen- 
tration of control over programs and a concentration of economic power 
far in excess of that permitted by the Commission's rule of seven, the 
Commission's refusal to deny the CBS application on the basis of Section 
3.636 of the Rules was arbitrary action and must be reversed. 


c. The Fact that CBS Control And Power Stems 
Largely from Network Operations Provides 
No Basis for Avoiding the Requirements of the 
Rules. 


It may possibly be asserted that the above arguments prove too 


much, because all of the networks exercise more power than any mere 
owner of seven stations but all networks also own stations. We agree 
that networks have been permitted to own radio and television stations, 
but this fact does not and cannot serve to create an interpretation of the 
multiple ownership rules which would render irrelevant to them the con- 
trol over broadcasting exercised by networks through their network 
activities. For the whole purpose behind these rules is, as has been 
stated, the assuring of a maximum diversification of viewpoints in pro- 
gramming and the prevention of any undue concentration of economic 
power. Amendment of Multiple Ownership Rules, supra. 

The Commission has held that network operation is an important 
and essential aspect of radio and television broadcasting. Network 
ownership has therefore been condoned by the Commission to the extent 
that such ownership is reasonably necessary to the healthy operation 


= See, e.g., R, 5353, and authorities there cited. 





14 

of networks. ® Thus, network ownership of stations in the cities where 
most of the network programs originate and where a fair circulation 
for network sustaining programs can be found in population centers 
with numerous stations has been condoned, particularly in circum- 
stances where station ownership has been of long standing and divest- 
ment would be harmful to network operation. 

More recently the Commission, faced with the plight of UHF and 
the restrictions on competition which limitation of television to the 12 
VFH channels would entail, relaxed its multiple ownership rules to per- 
mit ownership of no more than seven stations, provided at least two 
were UHF stations, on the specific holding that only large multiple 
owners, including the networks, had the resources to operate UHF 
stations in heavily VHF markets. The gains were thus felt to over- 
balance the losses in terms of concentration of control. Television 
Multiple Ownership Rule, 11 Pike & Fischer RR 1519 (1954). 

But no such special factors were present here to justify a relaxa- 
tion of the multiple ownership rules. The St. Louis station is not 


reasonably necessary to continued operation by the CBS television 


network,” which was, by any test, the leading and most successful net- 


work in the country and had achieved that position without ownership of 
the St. Louis station, and despite the fact CBS owned only two and then 
three VHF stations during this period while NBC and ABC each hada 
full complement of five VHF stations/® Nor was a grant to CBS neces- 
sary in order to provide television service to St. Louis, for there were 


1 
‘ See FCC Report on Chain Broadcasting (1941), pp. 67-68, H. 3603-04. , 


sae 


15 The President of CBS testified that without station ownership, two of the networks would not have 
been able to survive, but agreed that this was by no means the case with CBS (Tr. 1718). And the 
St. Louis station would not be used to originate network programs (Tr. 2245), 


a6 CBS had more revenues than any other network (R. 5274), its programs were by far the most 
popular (R, 1923; Tr. 1842-45), and it was in a position which made it far more attractive to 
prospective affiliates than either ABC or DuMont (Tr. 2368-69). Moreover, its growth for the five 
years preceding the hearing in 1954 was faster than that of any other network.(Tr. 1758), although it 
had acquired one of its three VHF stations in 1951 (R. 1925) and another in 1953 (R. 1650) and, as 
the decision shows, acquired its UHF station only after the close of the record (R, 5278). During this 
period NBC and ABC each had 5 VHF stations. (Tr. 1757). 
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three other applicants for this channel who were found by the Commis- 
sion to be fully qualified. The record does not show, and the Commis- 
sion did not find, any special reasons why the CBS application should 
be granted in the face of the multiple ownership rules. Under these 
circumstances the Commission's failure to recognize that a grant of 
the CBS application would produce a concentration of control of tele- 
vision broadcasting inconsistent with the public interest, because far 
in excess of the limit expressed by its rule of seven, was arbitrary, and 
its refusal to deny the CBS application on that basis was equally arbi- 
trary. 

2. CBS Sherman Act Violations in the Operation of 


Its Television Network Required the Denial of the 
Application as in Violation of the Multiple Owner- 


ship Rules. 

Along with its excessive control over programs and its excessive 
economic control, CBS has engaged in television network practices 
which are in violation of the Sherman Act, 15 U.S.C. 1, et seq. These 
violations constitute an independent basis on which the CBS application 
should have been denied as in violation of the multiple ownership rules. 


a. Sherman Act Violations are Violations of the 
Multiple Ownership Rules. 


The Sherman Act, which expresses the public policy against undue 
concentration of economic power in interstate commerce, is fully appli- 
cable to broadcasting, and the Commission is under an obligation under 


the "public interest" standard to take account of violations of it in 


broadcasting. National Broadcasting Company v. Federal Communi- 
cations Commission, 319 U.S. 190, 222-24 (1943). And it is clear 
from the Commission's treatment of the antitrust questions, in the 
section of its conclusions devoted to "The Multiple Ownership Issues" 


(R. 5351-56), that the Commission viewed those issues as embracing 


the antitrust questions. Further, since actions prohibited by the 
Sherman Act are unlawful acts of monopoly or restraints of trade, 


whereas the multiple ownership rules prohibit concentrations of 
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control inimical to the "public interest" which may fall far short of the 
extreme constituting monopolies or restraints of trade, a violation of 
the Sherman Act in the television industry is, a fortiori, a violation 
of Section 3.636. 


b. CBS Option Time Agreements with its Affiliates 
are "Block-Booking" Arrangements and Hence 
Per Se Violations of the Sherman Act. 


We have pointed out above that CBS enters into agreements with 
its affiliates whereby they are required to carry essentially all pro- 
grams offered them by CBS during the option hours, which comprise 
nine hours of each broadcast day. In United States v. Paramount 
Pictures, 334 U.S. 131 (1948), the Supreme Court held that "block- 
booking" of motion picture films constitutes a per se violation of the 
Sherman Act. Block-booking was defined by the Court as "the practice 
of licensing, or offering for license, one feature or group of features 
on condition that the exhibitor will also license another feature or group 
of features released by the distributors during a given period. ... 
Block-booking prevents competitors from bidding for single features 
on their individual merits."" 334 U.S. at 156 

That is exactly the situation obtaining in the case of the CBS op- 
tion hour practice.. CBS itself states that the most important factor 
in the growth of its network through the acquisition of new affiliates 
{the number of affiliates increased from 62 in 1951 to 157 in 1953) 
was its development of popular programs. During 1953, 18 CBS net- 
work programs were for varying periods of time among the ten most 
popular in the country (R. 1922-23), and the CBS affiliation agreement 
recites that the agreement is entered into in recognition of the fact that 
acceptance of CBS programs will increase the audience of the affiliated 
station (R. 2154). Since eighteen CBS programs were among the most 
popular, the others were not,. but in order to obtain CBS's desirable 
popular programs, the affiliate is required to accept all programs 
offered during option hours. This is block-booking, as defined in the 
Paramount case, and is a violation of the Sherman Act, for CBS is 
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“tying” its monopoly over certain programs to its monopoly over all 
of the other programs carried in option hours. 


c. CBS "Must Buy" Arrangements With Its 
Advertisers are Formula Deals and Master 


Agreements Prohibited by the Sherman Act. 

The option time provision requires the affiliate to "clear" time 
for commercial programs during nine specified hours of the day when 
ordered to do so, upon 56 days" notice, by CBS. At the time of the 
hearing.CBS was providing commercial programs for 56 of the possi- 
ble 63 weekly hours in option time.” But CBS also imposes an im- 
portant requirement on its advertisers. This is the "must buy” re- 


quirement which compels the advertiser who wishes to buy any network 


time to buy time, as a minimum, on a large number of specified CBS 


affiliates. At the time of the hearing there were 47 such major market 
affiliates, including all of the CBS owned stations (R. 5276-77, Tr. 
2350). Hence, each "must buy" requirement forced him to buy time 
on 47 specific stations if he wished to buy time on any. 

Moreover, the restrictive effect of the ''must buy" arrangement 
was aggravated by the fact that almost all of the stations in the country 
have been affiliated with one or more networks, and as the Commission 
recognized (R. 5354), ABC and NBC also have such arrangements.» 
As of June 30, 1954, there were 402 commercial television stations 
on the air:’ And as of May 10, 1954, CBS, NBC and ABC had a total 
of 461 affiliation agreements outstanding (R. 1107), so that some sta- 
tions were affiliated with more than one network. Further as the 
Commission was requested to note (R. 4988-89), there were at least 


17 See note 8, supra. 


18 Actually, the Commission said “other networks" have must buy requirements, but the use of the 
plural clearly means that ABC and NBC both have them, since they are the only two networks in 
existence other than CBS, 


19 FCC 21st Annual Report, for Fiscal Year 1955, p. 117. 
20 As of the spring of 1957, only 38 of the nation's 455 commercial television stations were not 
affiliated with some network, and in 36 of the first 50 markets, and in 80 of the first 100 markets in 
the country all commercial stations were affiliated. H. Rep. 22. 
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ten major markets in the country where the CBS "must buy" affiliate 
was either the only television station in the market or was one of two, 
with the other station being a "must buy" affiliate of another network. 
Thus, in most cases an advertiser wishing to buy desirable time on a 
station in a major market and unwilling to buy time on all the CBS 
"must buy” stations found that in order to buy desirable time on any 
station in the market he must accede to the "must buy" requirement of 
some network.” _And the costs per thousand listeners for the CBS ad- 
vertiser were substantially lower than the costs on any other network 
(Tr. 1840-41). 

Thus, CBS, which controlled, through option time provisions, 
the major time on all of its "must buy" stations, was in the position of 
using its strategic position in monopoly or semi-monopoly markets to 
force the purchase of time over all of the ''must buy" stations. In 
United States v. Griffith, 334 U.S. 100 (1948) and United States v. 
Paramount Pictures, supra, the Supreme Court condemned the. use of 
"formula deals" and "master agreements" very similar to the must 
buy practices used here, as violations of the Sherman Act: 


"In the first place, they eliminate the possibility of 
bidding for films theatre by theatre. In that way, 
they eliminate the opportunity for the small competi- 
tor to obtain the choice first runs, and put a premium 
on the size of the circuit. They are, therefore, de- 
vices for stifling competition and diverting the cream 
of the business to the large operators. In the second 
place, the pooling of the purchasing power of the en- 
tire circuit in bidding for films is a misuse of mo- 
nopoly power insofar as it combines the theatres in 
closed towns with competitive situations." United 
States v. Paramount Pictures,. supra, at 334 U.S. 
154-55. 


The "must buy” requirement acts in exactly the same way. Because 
CBS controls the time on all of the stations and will sell to the 


21 Similarly, the provision in the affiliation agreement (See R. 2154) permitting the affiliate to 
refuse to clear for a CBS program if it already had the time under contract with another network was 
of little benefit to such an advertiser, because in order to take advantage of that provision he had to 
“buy” all of the required stations on the other network. 
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advertiser only in a block, the advertiser has no possibility of bidding 
for station time on an individual basis, and the small advertiser who 
cannot afford to "buy" all the stations, or does not market his prod- 
ucts in all of the "must buy" markets, therefore has no chance to ob- 
tain choice time on any of the stations. Moreover, the non-affiliated 
station in "open" cities has no opportunity to compete with the network 
and its affiliates for advertising from large advertisers, because the 
large advertiser must use the competing "must buy” station in the open 
market in order to be able to advertise in the "closed" markets. 
Moreover, the stifling effects on competition produced by the 
two and three-station markets are the same as those produced by the 
rare one-station market because, as the Commission has said, the 
other two networks also engage in similar practices. Therefore, 80 
of the first 100 markets in the country are "closed" cities insofar as 
the advertiser seeking to deal with stations on an individual basis or 
the non-affiliated station seeking advertising in competition with the 
"must buy” station are concerned, and these practices clearly violate 
the Sherman Act. See Federal Trade Commission v. Motion Picture 
Advertising Service Co., Inc., 344 U.S. 392 (1953). 
d. The CBS Practice of ''Tying" the Purchase 


of its Programs to the Purchase of Its Time 
is a Violation of the Sherman Act. 


The Commission's findings show that during the 1954 fall season, 


CBS-owned and produced programs represented 36 of the 87 CBS net- 
work programs broadcast (R. 5276). The findings do not say, but the 
record establishes, that an additional 16 programs were produced by 
others in association with CBS under contractual arrangements giving 
CBS exclusive broadcasting rights for a term of years and a share of 
the profits (R. 1278). The findings show (R. 5278) that at the time of 
the hearing CBS had imposed a requirement with respect to two spe- 
cific time segments, totalling 2-1/4 hours weekly (Tr. 2340, 2342), 
that those time segments could be purchased by an advertiser only 

if the specific programs then scheduled by CBS for those times were 
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also purchased. The record shows (R. 1278) that one of these pro- 
grams was produced outright by CBS and the other was produced by 
CBS in association with a third party, under the CBS-control and 


profit-sharing arrangements described above.” These two programs 


were carried during the desirable evening hours (Tr. 2342), but there 
were also a number of other situations during the daytime hours when 
the programs were "fixed" in the time segments, and the advertisers 
had to take the programs if they wanted the time segments (Tr. 2341). 
And all of the programs in this group were also either produced by CBS 
alone or were produced by CBS in association with others under program 
control and profit sharing arrangements. (Compare Tr. 2341 with R. 
1278). This CBS practice of "tying" time which it controlled, through 
option agreements, with programs it also controlled, constituted the 
same type of restraint of trade which was forbidden by the Paramount 
case. See also International Salt Co. v. United States, 332 U.S. 392 
(1947), Times-Picayne Publishing Co. v. United States, 345 U.S. 594, 
605-6 (1953). 

It is clear, too, that the Commission considered that this prac- 
tice would, if proved, be of importance in evaluating CBS concentra- 
tion of control over television broadcasting, for, although it rejected 
the claim that CBS compels advertisers to buy CBS programs in order 
to obtain the time they want, the Commission did so on the theory that 
the claim "must be rejected on the basis of the evidence of record." 
(R. 5354-55) In other words, the Commission held the claim to be un- 
proved, not unimportant. But the Commission's own findings and the 
record are clear that the claim was fully proved. The Commission's 
conclusion in this respect must therefore be reversed as contrary to 
its findings and to the record. 


is The record also shows that both “name” performers on these programs (see R. 5278) were under 


long term, exclusive contract with CBS (R, 1283). 
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e. CBS Ownership of a Station in St. Louis 


Will Aggravate These Violations. 
A CBS owned station in St. Louis will bring in an aggravated 


form to that market, comprising some 2,000,000 persons in Missouri 
and Illinois (See R. 4349, 4350), the stifling effects of the monopolistic 
practices outlined above. The CBS St. Louis station will of course 

be a "must buy" station (Tr. 2371), but it will not be merely an affiliate, 
subject to first call on its time on 56 days' notice and comparatively 
free to place other networks’ programs on the air during option 
hours.’ It will be a CBS owned station, expected to clear time for 
all CBS network commercial programs, regardless of their time of 
broadcast, and urged to clear for all network sustaining programs 

(R. 5279). And it will be operated in accordance with a firm CBS 
policy which requires all individual time sale agreements made by its 


owned stations to be conditioned so as to leave CBS free to cancel them 


at any time on 28 days' notice in order to clear the way for network 


programs. Thus, instead of a 56-day requirement limited to option 
hours, there will be a 28-day requirement applicable to all broadcast 
hours (Tr. 2197-98). And, of course, the improved "clearance" 
opportunities with an owned, as compared with merely an affiliated, 
station is one of the primary reasons why CBS wishes a station in 
St. Louis (Tr. 1751-52, 1753, 1857; see R. 7608). 

It is obvious, therefore, that with a CBS owned station in St. Louis, 
CBS will have one more major outlet on which it can guarantee a na- 
tional advertiser clearance, day or night, on short notice, and one 
more major market station which will be completely closed to any 
advertiser wishing to buy time in competition with CBS network ad- 
vertising. The Commission itself emphasized the importance of 
station ownership to networks (R. 5354). But it failed to draw from 
this fact the inescapable conclusion that a major asset to CBS is a 


23 Even an affiliate cannot overdo a refusal to clear time for CBS if it is in a three-station market, 
or CBS may, as it has done, change its affiliation (see Tr. 2368-71). 
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major asset in its competition with the other networks and with non- 


affiliated stations, and that adding a major asset to the leading net- 


work, which is already violating the Sherman Act, will necessarily 
further impair competition in the television industry. 
f. Even if These CBS Practices Did Not Violate 


the Sherman Act, They Do Violate the Multiple 
Ownership Rules. 


Analysis of the various CBS practices set forth above reveals 
that CBS's positions of power in all aspects of television broadcasting 
are mutually reinforcing, tending toward greater and greater concen- 
tration of control, and greater and greater power to exclude competi- 
tion. Its control over certain desirable programs has enabled it to 
obtain block-booking agreements with key stations in major markets 
throughout the country to give it control over the most desirable half 
of their broadcast day. Its control over station time has enabled it 
to force advertisers to buy time on at least 47 specified ''must buy” 
stations, including all the CBS owned stations, if they are to buy any 
time on the network. It is therefore able to preempt almost all of the 
most desirable hours on all of its "must buy" stations. Its ability to 
do this acts further to deny advertisers access to major markets on 
other than a network basis, and further increases the pressure driv- 
ing the advertisers to the network, to the detriment of non-affiliated 
stations. This pressure is rendered overwhelming by the parallel 
practices of the other two networks, because there are only a hand- 
ful of "open" markets. And, finally, the advertiser, driven and seek- 
ing to buy CBS network time, is frequently faced with the requirement 
that he buy a CBS program to go with the time. 

Hence the independent program producer, whose programs must 
be placed on stations if he is to survive, is driven to the wall. The 
best times on most stations are preempted by network programs, 
and the advertiser is in any case driven to the network. The only 
recourse for the independent producer is therefore to sell his program 
to the network advertiser for placement on the network. But the 
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network is also a producer and is competing for the advertiser's busi- 
ness (see Tr. 2343). When, therefore, CBS forces the advertiser 
to select the CBS-produced program it is effectively excluding competi- 
tion from the program production market. And CBS, whose rise to 
leadership was based on its possession of certain desirable programs 
is now in a position to safeguard its program eminence by effectively 
excluding other producers from the market. 

We think it is clear that these CBS practices, particularly since 
they operate in concert, constitute violations of the Sherman Act, and 
a fortiori place CBS beyond the pale of the multiple ownership rules. 
But even if the CBS practices noted above constituted restraints on 
competition which do not quite measure up in malignancy to those out- 
lawed by the Sherman Act,* nevertheless it is clear that they exceed 
the permissible limits defined by the multiple ownership rules under 
the "public interest" standard. For any standard which flatly prohibits 
ownership of eight television stations by an independent, or non-network 
owner not engaged in such practices also necessarily prohibits the grant 
of a sixth station to an organization engaged in these practices. Never- 
theless, no weight was assigned by the Commission to any of these 


practices and its decision must therefore be reversed. 


B. The Commission's Conclusions Exonerating CBS Under 

the Multiple Ownership Rules are Legally Insufficient. 

We have set forth above the primary reasons why the CBS appli- 
cation should have been denied as in violation of the multiple ownership 
rules. Since none of these reasons was assigned any weight by the 
Commission in its conclusions on the multiple ownership issues, those 


conclusions are, of course, fatally deficient. But, in addition, a 


24 CBS has argued in another forum, in response to similar charges, that, in effect, it restrains trade 
only to a reasonable degree, For in defending its actions as permissible under the Sherman Act, it 
has sought to place itself on the benign side of the following line: “It may be concluded, then, that 
there is a line to be drawn between those business practices which are designed to exclude competitors 
unnecessarily and those which, although they may also tend to ampere competitors, stem from fairly 
motivated “business requirements’ and are not unreasonably designed to fit the circumstances, ” 


S. 3143, 3145 (January 28, 1957; emphasis supplied). 
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number of the individual conclusions on the multiple ownership issues 
are deficient in a variety of respects. Some of these deficiencies are 
shown below, and any of them, standing alone, would require reversal 
of the decision. 
1. The Conclusion that Option Time and Must Buy 

Requirements are Not Sherman Act Violations 

Because Other Networks Engage in Those 

Practices is a Legally Insufficient Conclu- 

sion. 

The Commission had a special duty to scrutinize with particular 
care the antitrust problems raised by the CBS application because the 
Commission's very existence is predicated on a fear of monopoly. In 
first providing for regulation of broadcasting, "Congress moved under 
the spur of a widespread fear that in the absence of government con- 
trol the public interest might be subordinated to monopolistic domina- 
tion in the broadcasting field."" Federal Communications Commission 
v. Pottsville Broadcasting Co., 309 U.S. 134, 137 (1940). Moreover, 
the Commission was fully aware at the very time it issued its decision 
in the St. Louis case that network practices in the television industry 
were being subjected to careful scrutiny by both Houses of the Congress, 
by the Antitrust Division of the Department of Justice, and by its own 
Network Study Group (see R. 5181-88, 5196-97), spurred on by a wide- 
spread fear that the public interest might be subordinated to monopo- 
listic domination in the broadcasting field. That these fears were 
not groundless has been shown above. 

But the Commission summarily rejected the claims against the 
option time and must buy practices as follows: 


"The option time provisions in contracts with affili- 
ates and 'must buy’ provisions in contracts with ad- 
vertisers identified with CBS network operations are 
known to the Commission to be effective with other 


25 Victor R. Hansen, Assistant Attomey General in charge of the Antitrust Division, had publicly 
announced his concern that “option time” and "must buy” agreements, among others, may be 
violations of the Sherman Act (R, 5181-84). 
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networks as well. They have been considered by the 
Commission to be no bar to acquisition through trans- 
fer of or ex parte application for television licenses 
or grants in the case of network organizations. Yet, 
if standing alone such practices disqualified an appli- 
cant, past Commission approvals in such instances 
would have been precluded. No evidence has been 
established on this record conveying new matter to the 
Comission's previous consideration of these practices." 
(R. 5354) 

And no weight was assigned to either of these practices. 

To place this extraordinary conclusion in context is to render it 
even more extraordinary. Appellant is aware of no, and believes there 
has been no, prior formal public expression by the Commission discussing 
the antitrust implications of television "option time” and "must buy" 
practices. Certainly there has been none in connection with any “trans- 
fer or ex parte application" mentioned in the Commission's conclusion, 
and certainly there has been none based upon a hearing record. ° Nor 
is any referred to in the decision itself. Appellant cannot know, of 
course, and neither can this Court, what "evidence" was before the 
Commission in its "previous consideration of these practices, " since 
the Commission has never publicly described or evaluated that "evi- 
dence." It is therefore impossible to tell whether in fact "new matter" 
has been "conveyed" on this record, but it is certain that the instant 
proceeding before the Commission was the first time these matters 
had been presented on a formal hearing record since the advent of 
network television. 

In essence, therefore, the Commission has refused to accept, or 
even to consider, allegations of antitrust violations, because it says 


that in other proceedings, unspecified and involving completely different 





26 The only prior adjudicatory hearings involving networks since the advent of television networking, 
which have related to television and which resulted in decisions have been New Britain Broadcasting Co., 
14 Pike & Fischer RR 725, 740a (1956), approving an uncontested transfer of a UHF station to NBC, in 
which neither “option time” nor "must buy” was mentioned or placed in issue; American Broadcasting- 
Paramount Theatres, Inc., 12 Pike & Fischer RR 1248 (1956), deciding that AB-PT can transmit 


programs to a Mexican station; and ABC-Paramount Merger Case, 8 Pike & Fischer RR 541 (1953), in 
which there is no discussion of the option time or must buy practices. 
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parties, it has, in the privacy of executive session, considered similar 
"evidence," unspecified, presented to it on an informal basis, and has 
determined, based on unspecified facts, that, for unstated reasons, 
there have not been antitrust violations.” 

This procedure of relying upon private determinations made in 
other cases to support a conclusion in a case of formal adjudication is 
the essence of arbitrary and unlawful action. All that can be found 
from this conclusion is that the Commission does not believe CBS is 
disqualified by reason of the alleged antitrust violations. This is tanta- 
mount to a bare finding that CBS is fit to be a licensee, and such a find- 
ing cannot suffice unless there are basic findings to support it. United 
States v. Pierce Auto Freight Lines, 327 U.S. 915 (1946). But here, 
by explicit statement the Commission has made it clear that its ultimate 
finding of CBS's fitness was based, not on the facts of record or on its 
findings, but on some other, undisclosed, grounds. Section 10(e) of 
the Administrative Procedure Act, 5 U.S.C. 1009(e), provides that the 
reviewing court shall hold unlawful and set aside agency conclusions un- 
supported by substantial evidence, and Section 402 (g) of the Communi- 
cations Act, 47 U.S.C. 402(g), provides that this Court shall hear and 
determine the appeal in the manner prescribed by Section 10(e) of the 
Administrative Procedure Act. Since the Commission's conclusion was 
admittedly based on matters not of record, its conclusion is clearly not 
supported by substantial evidence, and must be set aside. 

Nor can it be argued in opposition to reversal that there is suffi- 


cient evidence in the record to support the Commission's conclusion 


27 * aos : : 
We must point out that the statement that the Commission has “considered” the antitrust questions 


presented by applications by other networks and has determined that no antitrust violations exist is 
subject to doubt. United States v, Radio Corporation of America is an antitrust action (Civil No. 21743) 
brought against RCA and NBC in the Eastem District of Pennsylvania on a complaint charging that, 
among other things, NBC exerted undue pressure, through use of its power of changing affiliates, to 
compel Westinghouse Broadcasting Co. to sell it a television station in Philadelphia. The station 
transfer, which was approved without hearing by the Commission, see National Broadcasting Co., 

13 Pike & Fischer RR 374 (1955), was obviously one of the “transfers” referred to in the quoted passage 
of the decision, but in a "Memorandum of Law Submitted by the Federal Communications Commission” 


on June 18, 1957, the Commission stated that in approving the transfer it "did not purport to pass on 
the antitrust aspects of the transaction”. (page 2) 


4 
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even if the Commission did not rely upon it. First, we have shown 
above that this is not the case. But second, the Commission's con- 
clusion can be judged only on the grounds upon which it has chosen to 
rely, and can be upheld only if those grounds were proper® Here it 
has relied upon wholly improper grounds and its decision must be re- 
versed. And reversal is all the more necessary because, having im- 
properly decided that the option time and must buy practices do not, 
"standing alone," require disqualification of CBS, the Commission has 
proceeded to ignore those practices and has not even accorded them 
cumulative weight in its determination of the multiple ownership ques- 
tions. 
2. The Conclusion That a Grant to CBS Would 

Equalize Rather Than Impair Competition 

Among Networks is Error Because CBS is the 

Largest Network. 

Appellant urged the Commission to conclude that a grant of the 

CBS application should not be made because the effect would be to im- 
pair competition among networks, and would be particularly serious 
to the ability of ABC to compete. In this connection we pointed out to 
the Commission (see R. 9809-10) that its desire to improve the competi- 
tive position of ABC, in the interest of promoting network competition, 
had as recently as 1953 manifested itself in approval of a merger between 
ABC and United Paramount Theatres, Inc. (UPT), despite the recogni- 
tion that one result would be a tendency to impair competition, present 
or potential, between ABC and UPT. ABC-Paramount Merger Case, 
8 Pike & Fischer RR 541 (1953). We therefore urged that a grant to 


28 Securities and Exchange Commission v. Chenery Corp., 318 U.S. 80, 87, 95 ( 1943); Democrat 
Printing Co. v. Federal Communications Commission, 91U.S. App. D.C. 72, 202 F. 2d 298 (1952); 


National Labor Relations Board v. Capital Transit Co,, 95 U.S. App. D.C, 310, 221 F, 2d 864 (1955). 


29 “We have... recognized that the public interest is served by competition among the networks.... 
ABC, . , has not been able to compete effectively with NBC and CBS either in radio or television.” 
8 RR 624 

“Upon reviewing the competitive factors . . . we conclude that while the merger may result in 
some lessening of some aspect of the competition that exists, either presently or potentially, between 
ABC and UPT as separate companies, there is no reasonable probability that the merger will substantially 
lessen competition or tend to monopoly in any section of the country or in any line of commerce. . . 
In our opinion, the merger . . . will promote competition . . , Furthermore, the increased 
competition which the merger will foster appears certain, substantial and immediate whereas the 
lessening of competition which may occur would be minor, limited and remote. We therefore conclude 
that the merger will be in the public interest." id at 628 
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CBS in St. Louis would tend to reverse the effect of the ABC decision, 
which had been made at some cost to the public: , 

The Commission completely rejected this argument and arrived 
at an opposite conclusion, predicated on the fact that ABC and NBC 
each own five VHF stations and that NBC owns, in addition, two UHF 
stations (as does CBS). The Commission stated that: 


"A grant to CBS would not tend toward dominance 

competitively with other national television networks 

. . - We have recognized that network broadcasting 
is an essential of the American pattern of broadcast- 
ing, and that the ownership of broadcast stations in 
major markers [sic] by the networks is an important 
element of network broadcasting. (ABC-Paramount 
Merger Case, 8 RR 541; FCC Report on Chain Broad- 
casting, Commission Order No. 37, Docket No. 5060, 
May, 1941) A grant here to CBS in this area would 
tend toward competitive equalization through station 
ownership between national networks rather than 


dominance." (R. 5353; emphasis supplied) —__ 

This is an absurd and clearly erroneous conclusion. The Commis- 
sion recognized the importance to networks of station ownership in 
major markets, a fact emphasized by CBS in this record. (See, e.g., 
Tr. 1717-19, 1731-34, 1751-53). It even cited to the ABC-Paramount 
Merger Case in support of this conclusion. That case emphasized that 
the one aspect of television networking favorable to ABC was its owner- 
ship of five TV stations in major markets (8 Pike & Fischer RR at 598), 
and, indeed, only the ownership of its stations prevented its overall 
operations from being even a greater loss proposition than they were. 
(id. at 597) This position was confirmed by the CBS President in this 
hearing (Tr. 1718). 
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According to the Commission's own findings, ABC television revenues, with five VHF stations, 
were less than one-fourth those of CBS or NBC, and CBS, with only three VHF stations and at that 
time no UHF stations, had the greatest revenues of all. (R. 5274) See also note 11, supra. 
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But, despite the intervening demise of the fourth network, DuMont, 
rendering even more important the encouragement of more equal com- 
petition from the third network, ABC, the Commission actually de- 
livered an additional large caliber weapon into the competitive arsenal 
of CBS, the leading network, with the bland statement that this was 
equalizing competition because CBS, more richly endowed than the 
others in all other respects, had fewer of that particular weapon than 
did its already overmatched competitors. 

This conclusion is simply not supported by the record, by the 
Commission's findings, nor even by the Commission's own premise, 
the importance of stations to networks. Of course they are important, 
and the degree of the Commission's error is the measure of their im- 
portance. For unless the Commission had found that the St. Louis sta- 
tion was necessary to CBS's continued existence, and it certainly did 


not, and could not,” it clearly had no reasonable basis to grant an 


additional major increment of power to the leading network in the in- 
terest of improving competitive conditions. But that is exactly what 
the Commission has done. Findings of ultimate facts must be rational 
inferences from the findings of basic facts, and findings of basic facts 
must be supported by substantial evidence. Johnston Broadcasting Co. 
v. Federal Communications Commission, 85 U.S. App. D.C. 40, 

175 F.2d 351 (1949). Here both the evidence and basic findings fly 

in the face of this finding of ultimate fact. The ultimate finding is im- 
portant to the final conclusion. The decision must, therefore, be re- 


versed on.this further ground. 


31 CBS is not only the leading network in comparison with the other networks, as shown elsewhere, it 
is also in exuberantly healthy financial condition, During 1953, for instance, CBS had a total net 
income before taxes of $21, 394,642 (R. 1047), and at the end of 1953 it had a consolidated earned 
surplus of more than $42, 000,000 after payment of dividends (R. 1050). The wolf is not knocking at 
its door. 
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3. The Determination of the Multiple Ownership 
Issue Was Based on an Unlawful Imposition of 


an Extraordinary Burden of Proof on Appellant. 

The Commission's order of designation included two special issues 
to determine whether a grant to CBS would violate the multiple owner- 
ship rules. (R. 442-43) The multiple ownership rules, Section 3. 636, 
prohibit concentration of control over television broadcasting incon- 
sistent with the public interest. Therefore, the Commission specifically 
placed in issue as to CBS the question of concentration of control, an 
issue of basic qualifications requiring resolution favorable to CBS be- 


fore it was entitled to comparative consideration, Simmons v. Federal 


Communications Commission, 79 U.S. App. D.C. 264, 145 F.2d 578 
(1944), a fact obviously recognized by the Commission since it pur- 
ported to resolve that question favorably to CBS before it did proceed 
to the comparative evaluation. (See, e.g., R. 5356) Under these cir- 
cumstances, Section 309(b) of the Communications Act, 47 U.S.C. 
309 (b), places "both the burden of proceeding with the . . . evidence 

. as well as the burden of proof" on the concentration of control 
issue upon CBS. But this is what the Commission concluded: 


"The allegations dealing with over-all concentra- 
tions . ... request a finding . . . which would dis- 
qualify CBS from further comparative consideration. 
The gravity of such a finding is indicative of the sup- 
porting facts and reasons relevant to concentration 
that would be required. Conjecture and possibility 
would not support such a finding. Probative evidence 
of a character which, upon the application of expert 
judgment, would support a reasonable inference of 
present or foreseeable concentration antagonistic to 
the interest of the public would be indispensable. The 
record of this proceeding, despite the efforts of CBS's 
opponents, does not contain evidence upon which the 
Commission. . . could make the findings and deter- 
minations requisite. There is no showing on the rec- 
ord which persuades the Commission that CBS has 
attained the position of dominance urged by its 
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opponents through its various broadcast and other 
activities or that these activities, coupled with its 
station holdings, are adverse to the public interest." 
(R. 5355; emphasis supplied) 


The purport of this conclusion is, unfortunately, by no means 
perfectly clear. But we submit that a fair reading of it at least shows, 


first, that the Commission was acting on the assumption that the appli- 


cants other than CBS were required to prove the CBS application to be 
inconsistent with the multiple ownership rules and, second, that because 
of the "gravity" of a finding that CBS was disqualified, the Commission 
was requiring an additional quantum of proof from the other applicants, 
which it did not feel it had received. 

We believe that we have met even this test, but it is not a proper 
test. The burden was on CBS under the issues to prove its application 
consistent with the rules, and a "not proven" verdict would require the 
denial of its application, not a grant. Nor does the "gravity" of a find- 
ing of CBS disqualification provide a basis for shifting the burden. It 
would be far more logical to hold that the ''gravity'" of the multiple 
ownership question requires an extra measure of proof from CBS, the 
largest broadcast medium in the United States, of its qualifications than 
to hold the reverse. This was not a criminal proceeding against CBS; 
CBS applied for a facility in the public domain which could not be granted 
by the Commission unless it was able to make an affirmative finding 
that the public interest, convenience and necessity would be served 
thereby. The Commission, in dealing with a non-network multiple 
owner, has had no difficulty in making such a "grave" finding of dis- 
qualification, and in fact has made such a finding without even bother- 
ing to hold a hearing. See United States v. Storer Broadcasting Co., 
351 U.S. 192 (1956); Storer Broadcasting Co. v. United States, 
___U.S. App. D.C. __, 240 F. 2d 55 (1956). And of course Storer 
had no such vast control as does CBS upon the eyes and ears of the 


American public. 
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The Commission has applied an improper standard, which has 
clearly colored the whole of its evaluation of the multiple ownership 


De 
question, and its decision must therefore be reversed on that further } 
ground. ; 

4. The Exoneration of CBS was Predicated on an ‘ 
Erroneous Holding that the Commission Did : 
Not Have Jurisdiction to Give Full Weight to 
CBS Network Activities. 
The Commission, in holding that the various CBS activities did : 


not constitute a concentration of control over television broadcasting, 
held that rather, 


"they are facets of network and business operation 

as it has developed under the American system of 
broadcasting wherein only licensees are subject to 
direct Commission regulation and the greater public 
benefit [is] deemed to flow from the permitting of 
network operations free from direct regulation through 
this Commission." (R. 5354) 





This is not mere surplusage. Viewed in context, it can only be an ef- 
fort by the Commission to explain why it has not given any weight to 

the various CBS network practices discussed above in deciding whether 
the CBS application should be denied on multiple ownership grounds. 
And the statement can only be an expression of the Commission's belief 
that because it does not have direct jurisdiction over network activities, 
therefore some undescribed consideration of public policy precludes 

it from weighing those activities against a network on multiple owner- 
ship grounds when the network applies for an additional license.” 

The Supreme Court has already admonished the Commission not 
to rely on an oversimplified and inaccurate statement of "public policy” 
rather than on the record and_its judgment as to where the public interest 
82 This interpretation is confirmed by the Commission's converse holding that it would not consider 
whether public benefits would flow from the benefit to the CBS network of a grant to CBS, because the 
Commission believed such matters to be irrelevant to the proceeding (R, 5355). This error was 


harmless because, as we have shown, no benefits would flow from further strengthening of the CBS 
network, but the Commission's holding establishes its point of view. 
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lies. Federal Communications Commission v..RCA Communications, 
346 U.S. 86 (1953). And we can imagine no more tenuous a position 
than one which deduces from the fact that the Commission has no direct 
jurisdiction over networks (although of course it has considerable 
powers of indirect control) the conclusion that it should ignore their 
practices, when its duty is "to encourage the larger and more effec- 
tive use of radio in the public interest," 47 U.S.C. 303(g). 

Moreover, the question is not whether the public interest is 
served by direct Commission control over networks but whether CBS's 
control over television broadcasting, however gained, is important to 
the multiple ownership rules, which deny a license where there is con- 
centration of control inconsistent with the public interest. The ques- 


tion answers itself. The Communications Act and consistent Com- 


mission policy, affirmed by court decisions, have made clear the duty 


of the Commission to give full consideration, in licensing proceedings 
such as this one, to the question of undue concentration of control and 
the promotion of greater competition in broadcasting, regardless of 

the source of the power exerted. For example, in Mansfield Journal 
Company v.. Federal Communications Commission, 86 U.S. App. 

D.C. 102, 180 F.2d 28 (1950), this Court approved a denial of a license 
on the basis of power held and exercised in the newspaper field, over 
which the Commission certainly had no regulatory jurisdiction, because 
that power would be used to suppress competition in, among others, 

the radio broadcasting field. 

The Mansfield Journal case refutes any fears the Commission 
might have about assigning full weight to concentration obtained through 
activities not directly regulated in considering whether the CBS appli- 
cation should be denied. But the Commission's duty to consider con- 
centrations of power over broadcasting arising from network activities 
is even more clear and impelling. Section 303 of the Communications 
Act, 47 U.S.C. 303, provides that, as public convenience, interest, 
or necessity requires, the Commission shall". . . generally encour- 
age the larger and more effective use of radio in the public interest," 
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47 U.S.C. 303 (g), and have authority "to make special regulations 
applicable to radio stations engaged in chain broadcasting, " 47 U.S.C. 
303 (i). On the basis of this authority the Commission established its 
network regulations which refuse licenses to.any stations which enter 
into agreements with networks allowing: specified network practices 
(see Section 3.658 of the Commission's Rules). The Commission thus 
exercised complete, if "indirect, " control over the networks in those 
respects, because networks cannot operate without agreements with 
stations. Further, since the Commission can refuse a license to any 
applicant which engages in practices inimical to the public interest, it 
can certainly do so to a network applicant engaging in such practices 
directly affecting television. Mansfield Journal Company v. Federal 
Communications Commission, supra;.Uniform Policy on Violations of 
Laws, 1 Pike & Fischer RR (Part 3) 91:495. And the Supreme Court, 
in affirming the network regulations and the Commission's power to 
enact them, quoted with approval the Commission's determination that 
the net effect of the network practices proscribed by the regulations 
"thas been that broadcasting service has been maintained at a level 
below that possible under a system of free competition. Having so 
found, we would be remiss in our statutory duty of encouraging "the 
larger and more effective use of radio in the public interest" if we 
were to grant licenses to persons who persist in these practices.'" 
National Broadcasting Co. v. United States, 319 U.S..190, 218 (1943). 

One of the network regulations, Section 3.658 (f), specifically 
forbids network ownership or control over television stations under 
certain circumstances. It is clear from this that network activities are 
fully relevant to the question of station ownership. Thus the policy of 
the Act and of the Commission's own Rules requires that full weight be 
assigned to network operational practices insofar as they bear upon 


concentration of control questions. 


33 The word “radio” clearly embraces television, see Section 3(b) of the Act, 47 U.S.C, 153 (b). 
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Further, the ABC-Paramount Merger Case, supra, relied on in 
the Commission's decision (see R. 5353), was concerned primarily, 
insofar as the merger itself was involved, with the competitive posi- 
tion of ABC as a network, and with the possibility that the merger 
might reduce competition for film product between ABC and Paramount, 
a matter more remote from direct Commission concern than the net- 
work practices here essentially disregarded by the Commission. And 
the Commission itself in this decision has sought to rely on the essen- 
tial part played by networks in the television industry, to support a 
factually wrong holding that the grant to CBS will improve competition 
among networks (R. 5353). It clearly cannot base decisions on the 
fact that the grant of a network application will improve competition 
among networks, and therefore in television broadcasting, and at the 
same time preclude itself from considering factors arising from net- 


work operations which impair competition. 


Since the Commission's duty is to maintain a condition of compe- 


tition, as free as possible in view of the limited number of facilities 
which can be assigned, in the television industry, it was under a duty 

to consider carefully the network practices of CBS as they bear on the 
concentration of control question explicit in the multiple ownership 
rules. Its refusal to do this was palpable error and represents an un- 
lawful attempt by the Commission to refuse to face up to its duty to 
consider the record as a whole in deciding where the public interest lies. 
Hence the Commission's failure to fulfill its statutory duty in this re- 


spect requires a reversal of its decision. 
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Il. THE COMMISSION ERRED IN REFUSING TO REOPEN 
THE RECORD. 

Appellant made two efforts to complete an otherwise incomplete 
record. The first effort was made on November 22, 1954, the day 
the Examiner ordered the record closed except for the reception of 
certain identified documents (Tr. 4468-73). On that day,. CBS intro- 
duced into the record for the first time its Exhibit 60 (R. 2376), a one- 
page document reporting a number of sweeping changes in its television 
ownership situation, most of which had taken place within the preceding 
five days. The exhibit reported that CBS had sold minority interests 
in radio and television stations in Washington, D.C., Minneapolis, 
and Pittsburgh, had dismissed its television application for Boston, 
had obtained clear title to its Chicago television station when the com- 
peting application was dismissed, had filed an application to purchase a 
VHF television station in Steubenville, Ohio, and had filed an application 
to purchase a UHF station in Milwaukee. This exhibit was submitted 
by CBS to attempt to meet the showing imposed upon it by the Commis- 
sion through the inclusion of two specific issues regarding CBS's mul- 
tiple ownership. 

Appellant sought the opportunity to cross examine CBS concerning 
the circumstances surrounding these far reaching changes, but the Ex- 
aminer admitted the CBS exhibit and denied cross examination (Tr. 
4315, et seq., Tr. 4348, 4358) and his ruling was affirmed by the 
Commission (R. 4820-24). The Commission's action in denying cross- 
examination on this critical exhibit foreclosed Appellant from develop- 
ing the record with respect to multiple ownership and was thus error 
in denying Appellant a fair hearing. 

The second effort was made by appellant on March 11, 1957, ina 
petition to reopen the record (R. 5179, et seq.) and March 26,1957, 
in a reply to the CBS opposition to the petition (R. 5231, et seq. ). In 
these pleadings, appellant sought a further hearing for the purpose of 
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presenting facts bearing on the CBS concentration of control question 
which had recently been developed on the records of House and Senate 
Committee hearings and in a private antitrust action brought against 
CBS. 

Appellant's March 1957 request to reopen the record sought this 
relief in order to complete the record with respect to CBS concentra- 
tion of control over television broadcasting. The Commission's denial 
of this relief (R. 5378-82) was an abuse of its discretion. 

In support of its request, Appellant showed the following facts, 
among others: 

a. The owner of former station WCAN-TV had alleged in a com- 
plaint in the Poller case? ° that CBS had. used its control over affiliation 
as a network to force WCAN-TYV to sell out to it at an improvidently low 
price, almost $1, 500, 000 lower than its real worth (R. 5237-38). 

b. Certain film suppliers had alleged to the Commission that 
CBS had forced advertisers to take programs in which CBS had an in- 
terest rather than programs which the advertisers preferred but which 
were provided by the film suppliers, by refusing to sell network time 
to the advertisers for the broadcast of the independently owned programs 
(R. 5186-87). 

c. The testimony of CBS's own witnesses before a Congressional 
Committee had established the fact that a CBS policy (one of the policies 
on the basis of which stations affiliate with it) provided that CBS would 


not, even at the request of an advertiser, permit its programs to be 
carried by stations in two different communities if there were a CBS 


affiliate in one of the communities providing a signal to both communi- 
ties (R. 5187-88, 5240-41). This practice, if explicitly or implicitly 


35 Poller v. Columbia Broadcasting System, (D.C, D.C, Civil Action No. 3761-56). 
The Poller case is a treble damage action brought by the owner of former station WCAN-TV, the 


former UHF CBS affiliate in Milwaukee, against CBS and arises from the circumstances surrounding the 
CBS purchase of UHF station WOKY-TV in Milwaukee. CBS purchased the license and facilities of 
WOKY-TV and the facilities of WCAN-TV, kept the WCAN-TV facilities for its own use and assigned 
the WOKY-TV facilities to WCAN-TV, Poller claims that, after entering into a secret agreement with 
WOKY-TV, CBS cancelled its affiliation agreement with WCAN-TV and was thereby able to buy the 
WCAN-TV facilities at a distress price, to the loss of Poller in the amount of $1,450,000, so that Poller 
was eventually forced to cease operating WCAN-TV, and closed it down. 
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involved in an affiliation agreement, is clearly in violation of Section 
3. 658 (b) of the Commission's network regulations designed to prevent ~ 
undue impairment of competition among stations. | 

d. The Assistant Attorney General of the United States in charge 
of the Antitrust Division had testified to his belief that a number of 
network practices might well be violations of the Sherman Act, and 
to his belief that his duty required that investigation into these matters 
be pressed vigorously on a broad front, which was being done by the 
Department of Justice (R. 5181-84). 3 

e. A House Sub-Committee, a Senate Committee, and the Com- 
mission's own Network Study Group were all investigating into network 
practices, with the reports of all due shortly (R. 5184-88). The Senate 
and House reports have been issued and raise a number of serious 
questions as to the competitive practices of the networks® The 
Commission's Report, then due on June 30, 1956, has been delayed 
until September 30, 1956. 

All of these circumstances had taken place, or had first come to 
light, after the closing of the record, and we submit that, particularly 
considered in the aggregate, they raised sufficiently substantial ques- 
tions as to the lawfulness of a grant to CBS that the Commission was 





86 See House Report, supra, particularly H. Rep. 140-46, The Committee found that “it is clear 
that CBS and NBC have a dominant position in the industry, and therefore exercise vast influence over 
television broadcasting and determine in large measure what the American people may hear and see 
over their television sets." It further found that while no single factor accounted for this concentration 
of influence and power, among them were included "various practices that have had a detrimental 
effect on competition . . ." (p. 140) 

See also the Senate Report, the position of which is summarized at S. Rep. 97-101; The Report 
stated that the Commission’s own network study group had submitted a “thoughtful” report to the 
Commission in January 1957, indicating that the multiple ownership rules should not be changed until 
the Study Group report was submitted, “but stated that its study to date indicated that if any change 
were to be made . , . it should be in the direction of strengthening, rather than relaxing, the rules. 
The FCC apparently concurred to the extent of not doing anything at the time about revising the rules. 
However, since then it has taken certain actions which will result in increases in concentration of control 
of the television medium /including the grant to CBS in St, Louis, see S, Rep. p. 907, with all that 
entails, This hardly seems sound policy . . ."(p. 91). And at page 99, the Report agrees that 
there are sound reasons for permitting network ownership of stations, but “the present extent of their 
ownership may raise serious questions as to possible undue concentration of control over this vital 
medium . . . . The Commission should not permit increased concentration . . . . until it has 
received and thoroughly considered the report of its Network Study Group." This was exactly the point 
we made in our request to the Commission to reopen the record in order to take into consideration the 
many points related to CBS raised in these reports, 
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under a duty to reopen the record to afford appellants an opportunity 


to establish fully the facts as to CBS domination and monopoly. 

The Commission denied the requests for rehearing partly on the 
ground that no new facts had been presented to it, and partly on the 
basis of a holding that petitioners were not diligent in bringing these 
matters to the attention of the Commission (R. 5381). We have out- 
lined above the facts on which we relied and we submit that we estab- 
lished a sound probability that a further hearing would establish facts 
of the first importance, both on the candor question and on the concen- 
tration of control issues. 

The facts as to diligence were essentially as follows. Although 
the House and Senate Committee hearings were held in the summer and 
fall of 1956, the official transcripts of those hearings were not pub- 
lished until 1957, and the two reports were issued after the request 
to reopen the record was made in March 1957. Similarly, the CBS 
Answer to Interrogatories was not filed in the District Court until the 
end of January 1957. The facts from these sources were not known 
earlier to appellant, and could not reasonably have been discovered, 
because the Commission's rules make no provision for pre-hearing 
discovery, but instead the Commission discourages what it terms 
"fishing expeditions, '' as the Examiner's action of November 1954, 
affirmed by the Commission, shows. We therefore submit that the 
new matters were brought to the Commission's attention with reason- 
able diligence. 

But in any case the Commission abused its discretion in relying 
upon alleged lack of diligence as a basis for refusing to reopen the 
record. If, as the Commission stated, "a number of matters which 
the petitioners attempt to inject into the proceeding at this time have 
been known for a number of months" (R. 5381), then they had obviously 
been known to the Commission for a number of months. For the Com- 
mission had, through its network study group, been an active partici- 
pant in developing them. If time was of the essence, then the Com- 


mission should have reopened the record earlier on its own motion 
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rather than waiting for "a number of months" and then rejecting ap- 
pellant's motion as untimely. But time was not of the essence. 

The matters appellants sought to "inject" into the proceeding were 
matters of nationwide importance going to the basic qualifications of 
CBS and, for the most part, bearing directly upon the state of free 
competition in the television industry, a matter which should be of 
primary concern to the Commission in the discharge of its regulatory 
functions. These were not matters simply of comparative qualifications, 
going to the question of which one of a number of well qualified appli- 
cants should be selected. Here were presented to the Commission 
matters which established additional substantial reasons to believe 
that a grant to CBS would materially impair competitive conditions 
in television broadcasting. These matters would have required Com- 
mission action looking toward refusal of a license if a permit had al- 
ready been granted CBS, see Section 319(c) of the Act, 47 U.S.C. 
319(c), or toward the revocation of a license if it had been granted, 
see Section 312(a), 47 U.S.C. 312(a). The Commission, therefore, 
had an affirmative duty to consider these matters prior to the issu- 
ance of the permit. 

Moreover, the rationale of the Commission's decision, released 
simultaneously with the denial of the second petition to reopen the rec- 
ord, makes even clearer the Commission's abuse of discretion. As 
we have pointed out earlier in this brief ‘ the Commission evaluated 
the CBS multiple ownership position on the assumption that the burden 
was on the other applicants to prove undue CBS concentration, and that 
the resulting "not proven" verdict implied a grant to CBS. We have 
elsewhere pointed out that CBS's undue concentration had been con- 
clusively proved, and that the burden of proof was improperly placed. 
But, in any event, it is an abuse of discretion for the Commission to 
confer an additional important quantum of power upon CBS on the basis 
of a "not proven" verdict. The Commission should have given Appellant 


oa See Section IB 3, supra. 
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an opportunity to resolve any doubts, even if it were unwilling to exer- 
cise its statutory duty to explore on its own motion the public interest 
question. In the McClatchy, Enterprise, and Butterfield” cases the 
Commission abused its discretion by refusing to reopen the record, 
at a later stage in the proceeding than here, to consider new facts bear- 
ing on the comparative qualifications of the applicants. In this case the 
Commission more seriously abused its discretion by refusing to reopen 
the record to consider new facts bearing on the impact of a CBS grant 
upon the state of competition in television broadcasting throughout the 
country. The Commission's denial of further hearing should be reversed. 


Il. THE COMMISSION ERRED IN ITS COMPARATIVE 
EVALUATION OF THE APPLICANTS. 
Set forth below are some examples of the Commission's erroneous 
treatment of Appellant's application as compared with that given CBS. 
A. The Commission Failed to Consider the Record as a 
Whole in Dealing with the Diversification Question. 
The Commission granted Appellant a preference because of the 
CBS ownership and control of broadcast stations, but this preference 
was not nearly as great as it should have been, even assuming arguendo 
that CBS was qualified at all, because the Commission's evaluation of 
the diversification question failed to take into account any of the various 
network practices dealt with in Section I of this brief (R. 5372-74). 
Since these practices are obviously of great importance to the diversifi- 
cation question, the Commission's decision must be reversed. 
B. The Conclusion that Appellant's Program Proposal 
was Unreliable was Error. 
The Commission concluded that it doubted whether Appellant's 


program proposals could be fully effectuated, and assessed an important 


38 McClatchy Broadcasting Co, v. Federal Communications Commission, U.S, App. D.C. _, 
239 F. 2d 19 (1956); The Enterprise Co. v. Federal Communications Commission, 97 U.S. App. D.C. 
374, 231 F. 2d 708 (1955), cert, den., 351 U.S. 920 (1955); Butterfield Theatres v, Federal Com- 
munications Commission, _U.S. App. D.C.  , 237 F. 2d 552 (1956). 
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comparative penalty against Appellant on that ground (R. 5370, 5375). 
This was error. 


The reasons given for this conclusion were as follows (R. 5369- 
70): 

a. A contention by other applicants (later accepted, without ex- 
planation, as a fact, R. 5370, conclusion 57) that Appellant proposed 
more live programs than were carried by other stations in comparable 
markets. But this was error, first because it proves nothing, » and 
second, because this statement in the conclusions is completely unsup- 
ported by any finding of fact, as the dissenting statement to the decision 
points out.” 

b. A statement that Appellant's staff would apparently have to 
make "rather Trojan efforts" to carry out the programming, which 
presumably is a hint that the Commission doubts if the staff can do it. 
But this will not support a conclusion that Appellant's program proposal 
is unreliable because: (1) the Commission later concluded that any such 


staff problem could be corrected in actual operation, and assessed only 


39 There was no evidence that these were comparable markets, and there was no evidence tending to 
show that the programming of these stations, strangers to Appellant, had any relevance to the ability of 
Appellant to effectuate its proposal. Indeed, the only evidence of record bearing on the question was 
placed there by Appellant (R. 3264) who showed that the average television staff was only slightly more 
than half the size of that proposed by Appellant (see R, 5322). In the face of this record, the Com- 
mission was required at least to make findings on the point, but it did not do so. 


Further, if the Commission is going to rely on “evidence” of other stations in other places it should 
do so on a reasonably consistent basis, Appellant pointed out in its exceptions (R. 9554-56, 9570-71) 
the undisputed fact that CBS-owned television stations broadcast far fewer hours of live programs than 
do other stations in those markets. This is important because live programming is the primary basis on 
which broadcast records are evaluated (see R. 5368) and the fact that CBS, a network, is poorer than 
most in this respect would certainly be relevant. And the Commission's Broadcast Bureau pointed out 
(R. 5106-07) that the actual performance of the CBS television stations fell far short in important 
respects of the CBS proposals for St. Louis, a matter, we should think, directly related to the question 
of reliability, the only basis'on which the Commission preferred CBS, and the controlling factor, But 
while the Commission drew conclusions as to Appellant's proposal based on comparisons with the 
performance of other stations (about which no facts regarding staffing and facilities were contained 
in the record) in other places with no connection with Appellant, it made no findings and drew no 
conclusions based on a comparison of the performance of the existing CBS stations with the CBS 
St. Louis proposal and with the performance of other stations in the same cities as the CBS stations, 
The Commission clearly considered and rejected evidence on an arbitrary basis, accepting very tenuous 
and unsound comparisons in order to criticize 220 while rejecting direct and forceful comparisons 
adverse to CBS. 


40 Commissioner Bartley emphasized that the adverse conclusion regarding 220 was not supported by 
the findings made by the Commission and therefore contrary to the essential procedures stated by the 
Court of Appeals in Johnston Broadcasting Co. v. Federal Communications Commission, 85 U.S. App. 
D.C, 40, 175 F. 2d 351 (1949), (R. 5377). 
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a minor penalty (R. 5371), so that it would be arbitrary to assess a 
separate and important penalty here on the same basis; and (2) the 
only findings of fact on which this conclusion can be based are those 
which in turn are based on the statement of a CBS witness. (R. 5323) 
His statement (see R. 2209, 2210) was directed solely to Appellant's 
proposal based on the assumption that it would not have a network affilia- 
tion. But Appellant also had a proposal assuming network affiliation 
(R. 5310) which proposed about 20 fewer hours of live programs (R. 
5310-11). And the Commission had rejected a claim by Appellant that 
Telecast and Broadcast House should be penalized because they each 
proposed to devote over 40% of their time to network programs (R. 
5267, 5339, 5367-68), although it recognized that they had no assurance 
of an affiliation and their entire program structures were therefore sub- 
ject to considerable alteration (R. 5369). There is not a scrap of evi- 
dence in the record attacking the adequacy of Appellant's network- 
proposal staff, and it is therefore arbitrary of the Commission to pen- 
alize Appellant for an alleged minor flaw in its non-network proposal, 
for which Appellant was recognized as having demonstrated foresight, 
when it assessed no penalty against two other applicants who had no 
non-network proposal at all. (R. 5367-68) 

(c) A statement that doubt exists as to the manner in which three 
of Appellant's proposed programs can be carried out, again an arbitrary 
holding in the face of the refusal to hold that the likely loss of 40% of 
the programming proposed by two other applicants cast no doubt on their 
reliability. 

Since none of the reasons advanced by the Commission in penaliz- 


ing Appellant for its program proposal is a valid one, the decision must 


be reversed. 
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C. The Record Does Not Support the Commission's 
Favorable Evaluation of the Broadcast Records of 
the CBS-Owned Stations. 

The most important single preference accorded CBS by the Com- 
mission and apparently the only preference of major significance, was 
the Commission's conclusion that the CBS-owned radio station in St. 
Louis, Station KMOX, had a "superior" program record. (R. 5362- 
63, 5374-76). On the basis of this conclusion, standing almost alone, 
the Commission granted the CBS application despite the fact that the 
other applicants were given a major preference on the diversification 
issue, and were found to be superior in local ownership, integration 
of ownership with management, participation in civic affairs and other 
factors. But the sole prop for the Commission's decision must fall, 
for the Commission gave no decisional consideration to any of the several 
undisputed facts of record showing the serious flaw in the very KMOX 
record upon which the Commission was compelled to rely in order to 
attempt to overcome all of CBS's admitted substantial deficiencies. 
We list below some of these flaws, none of which was given weight 
in the conclusions: 

(a) During two periods totalling about six months in 1953, KMOX 
carried 236 15-minute programs for the Garden Guild of America 
(Tr. 2450-51), advertising a variety of garden plants, and all of the 
programs were substantially the same as the program whose script 
was placed in evidence by Appellant. (R. 3243-51; Tr. 4468). Each 
program was a 15-minute commercial announcement (ibid), a fact 
conceded by CBS (Tr. 2238), and contained extravagant claims about 
the products advertised. (R. 3243-51) But even if the programs had 
been truthful, CBS agreed they were bad programs, and their broad- 
cast was contrary to CBS policy (Tr. 2449, 1847, 2237-38). The 
KMOX station manager, who is also its proposed St. Louis television 


41 See note 39, supra, for an example of the Commission's arbitrary refusal to consider adverse 
evidence as to the records of the CBS television stations. 
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manager (R. 5289) and will have considerable autonomy in the opera- 
tion of the station (R. 5279), : knew the substance of these programs 
before they were carried. (Tr. 2249) The advertiser was later indicted 
for using the mails to defraud (Tr. 2438-39, 2442). 

A few of the facts regarding these programs are in the findings 
(R. 5286) and the Commission held that the broadcasts were not good 
programming, but it dismissed the matter as "an error of judgment" 
and of no importance (R. 5363). There is no warrant for such treat- 
ment, All errors which are not inadvertent are "errors of judgment" 
and the more serious for being so. The Commission has regularly 
assessed strongly against applicants programming lapses far less seri- 
ous and far less protracted than this one. and there is no basis in 
reason or in the Commission's decision which justifies the failure to 
assign any weight to this reprehensible performance of CBS. 

(b) Station KMOX as a matter of "policy" carries no regular 
locally originated religious programs, and shortly before the hearing 
refused a request by a St. Louis religious leader representing one of 
the three major faiths for regular programs, on the basis of that 
"policy." (R. 5283, Tr. 2402-04, 2407). The Commission considers 
the broadcast of such programs to be important, even in this very case 
adverting to the imbalance of religious programs by WEW, owned by 
Telecast's principal stockholder,” but its conclusions contain no 


4 

: The Commission found that this autonomy strengthened CBS's case (R. 5361). 
48 Appellant's purported “error” of judgment in its staff proposal, although subject to being corrected 
before harm could be done, was not so lightly dismissed by the Commission, as we have pointed out 
above, 


44 In City of Jacksonville, 12 Pike & Fischer RR 113, 180k (1956) the Commission held that the 
Broadcast of a Single bad program reflected unfavorably upon a station's broadcast record, even though 
it was broadcast without the knowledge of the licensee. Here 236 programs were broadcast over a 
period of six months with the full knowledge of the responsible CBS official, In WKAT, Inc., 12 Pike 
& Fischer RR 1, 48, 60 (1957), decided about six weeks before the instant decision, the Commission 
held the broadcast of commercial announcements of 2-1/2 minutes in length to be an important 
unfavorable aspect of a station's record, Here the commercial announcements were 15 minutes in 
length. And in Sacramento Broadcasters, Inc., 10 Pike & Fischer RR 615, 642j-642k (1955), affirmed, 
Sacramento Broadcasters v. Federal Communications Commission, 98 U.S. App. D.C. 394, 236 F. 
2d 689 (1956), the Commission considered of great importance failures to live up to station program 
policies, Here 236 programs had violated the CBS policies but no weight was assigned to that fact. 


45 See 5353 (as to Telecast), 5368. 
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mention of the KMOX failure to broadcast them. This was substantial 
error. 

(c) The findings report that KMOX carried no educational pro- 
grams during the 1952 or 1953 composite weeks, but this weakness 
was held to be counterbalanced by its broadcast of educational programs 
at other times. The findings, however, show the broadcast by KMOX 
during that period of only two programs, each carried once, which 
could be classified as educational (R. 5282, 5284, 5363). A less im-— 
portant weakness in educational programs was in another television 
case held to refute the claim that a record was "superior. we The re- 
fusal, without explanation, to weigh this deficiency, was substantial 
error. 

(d) The record shows that, despite a CBS policy that local pro- 
grams devoted to the discussion of public controversial issues should 
be carried (R. 5275, 5279; Tr. 2420), only one such program was car- 
ried by KMOX during the entire two-year tenure of its present manager 
(Tr. 2420-21). Identical findings in another television case redounded 
to the disadvantage of the licensee, but here there was no mention of 
this fact in the decision. 

All of the factors set out above were relevant and material ele- 
ments in an evaluation of the KMOX record, and all revealed the error 
of the Commission's conclusion that the KMOX record was a "superior" 
one. Any retreat from unqualified approval of the record would clearly 
have required the denial, on comparative grounds, of the CBS applica- 
tion, see The Radio Station KFH Co., supra, and the Commission's 
refusal to assign any weight to any of these factors therefore requires 


the reversal of its decision. 


The Radio Station KFH Co., 11 Pike & Fischer RR 1, 106 (1955), rev'd. on other grounds, 
The Radio Station KFH Co. v. Federal Communications, U.S. App. D.C. _, __ F. 2d__ (Case 
No. 13,272, June 27, 1957). 


47 See The Radio Station KFH Co., supra, at 11 Pike & Fischer RR 106-07. See also note 44, supra, 
for a holding that failure to live up to policies is of importance. 
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CONCLUSION 


The CBS application was not entitled to be granted because a 
grant was inconsistent with the multiple ownership rules. Further, 


the Commission's conclusions that CBS was not disqualified were with- 


out support in the record, the findings, or reason. And in any event 


the grant to CBS was error because the Commission abused its dis- 
cretion in refusing to reopen the record both to permit cross examina- 
tion of a CBS exhibit undertaking to meet two of the issues directed 
against CBS in the proceeding and to take important newly discovered 
evidence bearing on CBS's fitness to be a licensee. Finally, the Com- 
mission's comparative evaluation of the applications was erroneous be- 
cause conclusions adverse to Appellant were made which were arbitrary 
and unsupported by the record or the findings, and important factors 
adverse to CBS were ignored or assigned no weight. The Commis- 
sion's actions here on appeal must therefore be reversed and the case 


remanded to the Commission. 
Respectfully submitted, 


BERNARD KOTEEN 
ALAN Y. NAFTALIN 


836 Wyatt Building 
Washington 5, D. C. 


Attorneys for Appellant, 
220 Television, Inc. 
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APPENDIX A 


The following are the pertinent portions of the statute and 
Federal Communications Commission Rules and Regulations relevant 


to the instant proceeding: 
1. Communications Act of 1934, as amended: 
Section 3(b), 47 U.S.C. 153 (b): 


Sec. 3. For the purposes of this Act, unless the context other- 
wise requires --- 

ae * * 

(b) "Radio communication" or "communication by radio"' means 
the transmission by radio of writing, signs, signals, pictures, and 
sounds of all kinds, including all instrumentalities, facilities, apparatus, 
and services (among other things, the receipt, forwarding, and delivery 


of communications) incidental to such transmission. 
Section 303, 47 U.S.C. 303: 


Sec. 303. Except ag otherwise provided in this Act, the Commis- 
sion from time to time, as public convenience, interest, or necessity 
requires shall --- 

* K * 

(g) Study new uses for radio, provide for experimental uses of 
frequencies, and generally encourage the larger and more effective use 
of radio in the public interest; 


* *x * 


(i) Have authority to make special regulations applicable to 


radio stations engaged in chain broadcasting; 


Section 309(b), 47 U.S.C. 309 (b): 


Sec. 309 (b). If upon examination of any such application the 
Commission is unable to make the finding specified in subsection (a), 
it shall forthwith notify the applicant and other known parties in interest 
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of the grounds and reasons for its inability to make such finding. Such 
notice, which shall precede formal designation for a hearing, shall 
advise the applicant and all other known parties in interest of all objec- 
tions made to the application as well as the source and nature of such 
objections. Following such notice, the applicant shall be given an oppor- 
tunity to reply. If the Commission, after considering such reply, shall 
be unable to make the finding specified in subsection (a), it shall 
formally designate the application for hearing on the grounds or reasons 
then obtaining and shall notify the applicant and all other known parties 
in interest of such action and the grounds and reasons therefor, specify- 
ing with particularity the matters and things in issue but not including 
issues or requirements phrased generally. The parties in interest, if 
any, who are not notified by the Commission of its action with respect 
to a particular application may acquire the status of a party to the pro- 
ceeding thereon by filing a petition for intervention showing the basis 
for their interest at any time not less than ten days prior to the date of 
hearing. Any hearing subsequently held upon such application shall be 
a full hearing in which the applicant and all other parties in interest 
shall be permitted to participate but in which both the burden of pro- 
ceeding with the introduction of evidence upon any issue specified by 

the Commission, as well as the burden of proof upon all such issues, 
shall be upon the applicant. 


Section 312(a), 47 U.S.C. 312 (a): 


Sec. 312. (a) Any station license or construction permit may be 
revoked --- 

(1) for false statements knowingly made either in the application 
or in any statement of fact which may be required pursuant to section 
308; 


(2) because of conditions coming to the attention of the Commis- 
sion which would warrant it in refusing to grant a license or permit on 


an original application; 
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(3) for willful or repeated failure to operate substantially as set 
forth in the license; 

(4) for willful or repeated violation of, or willful or repeated 
failure to observe any provision of this Act or any rule or regulation 
of the Commission authorized by this Act or by a treaty ratified by the 
United States; and 

(5) for violation of or failure to observe any cease and desist 
order issued by the Commission under this section. 


Section 319(c), 47 U.S.C. 319 (c): 


Sec. 319. (c) Upon the completion of any station for the construc- 
tion or continued construction of which:a permit has been granted, and 
upon it being made to appear to the Commission that all the terms, 
conditions, and obligations set forth in the application and permit have 
been fully met, and that no cause or circumstance arising or first 
coming to the knowledge of the Commission since the granting of the 
permit would, in the judgment of the Commission, make the operation 
of such station against the public interest, the Commission shall issue 
a license to the lawful holder of said permit for the operation of said 
station. Said license shall conform generally to the terms of said per- 
mit. The provisions of section 309 (a), (b), and (c) shall not apply with 
respect to any station license the issuance of which is provided for and 


governed by the provisions of this subsection. 


Section 402 (g), 47 U.S.C. 402 (g): 


Sec. 402. (g) At the earliest convenient time the court shall 
hear and determine the appeal upon the record before it in the manner 


prescribed by section 10(e) of the Administrative Procedure Act. 
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1. Rules and Regulations of the Federal Communications 
Commission: 


Section 3.636: 


Sec. 3.636 Multiple ownership. (a) No license for a television 


broadcast station shall be granted to any party (including all parties 


under common control) if: 


(1) Such party directly or indirectly owns, operates, or controls 
another television broadcast station which serves substantially the 


same area; or 


(2) Such party, or any stockholder, officer or director of such 
party, directly or indirectly owns, operates, controls, or has any 
interest in, or is an officer or director of any other television broad- 
cast station if the grant of such license would result in a concentration 
of control of television broadcasting in a manner inconsistent with 
public interest, convenience, or necessity. In determining whether 
there is such a concentration of control, consideration will be given 
to the facts of each case with particular reference to such factors as 
the size, extent and location of area served, the number of people 
served, and the extent of other competitive service to the areas in 
question. The Commission, however, will in any event consider that 
there would be such a concentration of control contrary to the public 
interest, convenience or necessity for any party or any of its stock- 
holders, officers or directors to have a direct or indirect interest in, 
or be stockholders, officers, or directors of, more than seven televi- 
sion broadcast stations, no more than five of which may be in the VHF 
band. 


(b) Paragraph (a) of this section is not applicable to non-commer- 
cial educational stations. 
Note 1: The word "control" as used herein is not limited to 


majority stock ownership, but includes actual working control in 
whatever manner exercised. 
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Note 2: In applying the provisions of paragraph (a) of this 
section to the stockholders of a corporation which has more than 
50 voting stockholders, only those stockholders need be con- 
sidered who are officers or directors or who directly or indirectly 
own 1 percent or more of the outstanding voting stock. 


Section 3.658: 


Affiliation agreements -- (a) Exclusive affiliation of station. 
No license shall be granted to a television broadcast station having any 
contract, arrangement, or understanding, express or implied, witha 
network organization under which the station is prevented or hindered 
from, or penalized for, broadcasting the programs of any other net- 
work organization. (The term "network organization" as used herein 
includes national and regional network organizations. See ch. VU, J, 
of Report on Chain Broadcasting. ) 


(b) Territorial exclusivity. No license shall be granted to a 


television broadcast station having any contract, arrangement, or 
understanding, express or implied, with a network organization which 
prevents or hinders another broadcast station located in the same 
community from broadcasting the network's programs not taken by the 
former station, or which prevents or hinders another broadcast station 
located in a different community from broadcasting any program of the 
network organization. This section shall not be construed to prohibit 
any contract, arrangement, or understanding between a station anda 
network organization pursuant to which the station is granted the first 
call in its community upon the programs of the network organization. 
As employed in this paragraph, the term "community" is defined as 
the community specified in the instrument of authorization as the loca- 


tion of the station. 


(c) Term of affiliation. No license shall be granted to a television 
broadcast station having any contract, arrangement, or understanding, 
express or implied, with a network organization which provides, by 
original terms, provisions for renewal, or otherwise for the affiliation 





A-6 


of the station with the network organization for a period longer than 2 
years: Provided, that a contract, arrangement, or understanding for 
a period up to 2 years may be entered into within 6 months prior to the 


commencement of such period. 


(d) Option time. No license shall be granted to a television 
broadcast station which options for network programs any time subject 
to call on less than 56 days' notice, or more time than a total of 3 
hours within each of four segments of the broadcast day, as herein 
described. The broadcast day is divided into four segments, as 
follows: 8a.m.tol1p.m.;1 p.m. to6p.m.; 6 p.m. toll p.m.; 

11 p.m. to8a.m. (These segments are to be determined for each 
station in terms of local time at the location of the station but may 
remain constant throughout the year regardless of shifts from standard 
to daylight saving time or vice versa.) Such options may not be exclu- 
Sive as against other network organizations and may not prevent or 
hinder the station from optioning or selling any or all of the time 
covered by the option, or other time, to other network organizations. 
Note 1: As used in this section, an option is any contract, 

arrangement, or understanding, express or implied, between a 

station and a network organization which prevents or hinders the 

station from scheduling programs before the network agrees to 
utilize the time during which such programs are scheduled, or 


which requires the station to clear time already scheduled when 
the network organization seeks to utilize the time. 


Note 2: All time options permitted under this section must 
be specified clock hours, expressed in terms of any time system 
set forth in the contract agreed upon by the station and network 
organization. Shifts from daylight saving to standard time or 
vice versa may or may not shift the specified hours corresponding- 
ly as agreed by the station and network organization. 


(e) Right to reject programs. No license shall be granted to a 


television broadcast station having any contract, arrangement, or 
understanding, express or implied, with a network organization which 
(1), with respect to programs offered pursuant to an affiliation contract, 


prevents or hinders the station from rejecting or refusing network 
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programs which the station reasonably believes to be unsatisfactory or 
unsuitable; or which (2) with respect to network programs so offered 

or already contracted for, prevents the station from rejecting or refus- 
ing any program which, in its opinion, is contrary to the public interest, 
or from substituting a program of outstanding local or national import- 
ance. 


(f) Network ownership of stations. No license shall be granted 


to a network organization, or to any person directly or indirectly con- 
trolled by or under common control of a network organization, for a 
television broadcast station in any locality where the existing television 
broadcast stations are so few or of such unequal desirability (in terms 
of coverage, power, frequency, or other related matters) that competi- 
tion would be substantially restrained by such licensing. (The word 
"control" as used in this section, is not limited to full control but 
includes such a measure of control as would substantially affect the 


availability of the station to other networks. ) 


(g) Dual network operation. No license shall be issued to a tele- 
vision broadcast station affiliated with a network organization which 
maintains more than one network of television broadcast stations: 
Provided, That this section shall not be applicable if such networks 
are not operated simultaneously, or if there is no substantial overlap 
in the territory served by the group of stations comprising each such 
network. 

(h) Control by networks of station rates. No license shall be 
granted to a television broadcast station having any contract, arrange- 
ment, or understanding, express or implied, with a network organiza- 
tion under which the station is prevented or hindered from, or penal- 
ized for, fixing or altering its rates for the sale of broadcast time for 
other than the network's programs. 
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IN THE UNITED STATES COURT OF apt . APR 26 1957 


FOR THE DISTRICT OF COLUMBIA SE 
eM Mai 


220 Television, Inc., 


Appellant, 


) 
v. Ls Case No. / oe} BES 
) 
) 
) 


Federal Communications Commission, 


Appellee 


NOTICE OF APPEAL AND 
STATEMENT OF REASONS THEREFOR 


1. 220 Television, Inc., a Missouri corporation, hereby gives notice 
of appeal from the following decisions and orders of the Federal Communi- 
cations Commission: (a) The Commission's Decision (22 FCC 625), which 
was adopted March 27, 1957, and public notice of which was given on March 
29, 1957, granting the application of Columbia Broadcasting System, Inc. 
(CBS) for a permit to construct and operate a commercial television broad - 
cast station on Channel 11 in St. Louis, Missouri, and denying Appellant's 
mutually exclusive application for a permit to construct and operate a tele- 
vision broadcast station on the same channel in St. Louis; (b) the Commis - 
sion's Memorandum Opinion and Order, released March 29, 1957 in the same 
proceeding denying petitions by Appellant and other applicants to reopen the 
record in that comparative proceeding in the event the Commission was dis- 
posed to make a grant to CBS; and (c) a Memorandum Opinion and Order 
(12 Pike & Fischer RR 107) denying petitions filed by Appellant and others to 
review a ruling of the Examiner refusing cross-examination on a CBS exhibit 
admitted into evidence concerning a change in the ownership of broadcast 
stations by CBS during the course of the hearing. This Memorandum Opinion 
and Order was released April 21, 1955 and is subject to appeal here by 


authority of Section 10 of the Administrative Procedure Act, 5 U.S.C., 


Section 1009. 








Jurisdictional Statement 


2. This appeal is taken pursuant to Section 402(b) of the Communi- 


cations Act of 1934, as amended (47 U.S.C. Section 402(b) ). Appellant is 


an applicant for a construction permit whose application has been denied 
within the meaning of Section 402(b) of the Communications Act and whose 


interests are adversely affected by the grant of the construction permit to 
CBS. : 
Statement of the Nature of the Bi Oceeaine 

3. By Orders of December 2, 1953, March 3 and July 1, 1954, the 
Commission, after finding each of the five applicants for television Channel 
ll, assigned to St. Louis, legally, technically and financially qualified, desig - 
nated their respective applications for hearing in a congenaeted proceeding. 
Among the issues in the proceeding were issues to detecwnins whether, aside 
from its comparative qualifications, CBS should receive a grant in the light 
of its multiple holdings in the broadcast industry. After a hearing including 
the taking of oral testimony, and the filing of proposed Anaivige and other 
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pleadings by the parties, the Examiner issued an Initial Decision proposing to 
grant the CBS application and to deny the other esate Exceptions and 
other pleadings were filed to this Initial Decision and os argument was held 
before the Commission sitting en banc. On March 29, 1957 the Commission 
released its Decision granting the CBS application. | 

4. Toward the end of the hearing before the Examiner, CBS intro- 
duced into evidence an exhibit relating to changes in its enceaties of broad- 
cast stations which had taken place during the course of the hearing. Appellant 
and other applicants requested the opportunity to cross ~examine a CBS witness 
concerning this exhibit, particularly in the light of the fact that the changes 


in ownership stated by CBS, including purchase of television stations not yet 


completed but subject to application before the Commission, appeared to con- 
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flict with testimony previously given by CBS concerning its plans. The 
Examiner refused to permit cross-examination concerning this exhibit and 

also refused to require CBS to produce additional information on the same 
subject. This refusal was appealed to the Commission by an interlocutory 
petition for review, and that petition was denied by the Commission in its 
Memorandum Opinion and Order released April 21, 1955, referenced above. 

5. Prior to the issuance by the Commission of its Decision, Appellant 
and other applicants filed a petition seeking a reopening of the record in the 
event the Commission proposed to make a grant to CBS. The basis for 
Appellant's petition was that newly discovered evidence indicated even more 
strongly than was shown on the hearing record that the CBS application should 
be denied both because CBS was engaged in activities forbidden by the antitrust 
laws, and because newly discovered evidence indicated that the CBS dominant 
position in the broadcast industry had become even greater than indicated in 
the hearing record. These requests for further hearing were denied by the 


Commission in its Memorandum Opinion and Order released March 29, 1957, 





referenced above. 








6. The Commission's Decision concluded that Appellant should be 
preferred over CBS on the basis of the following factors: (a) a greater degree 
of local ownership; (b) a greater degree of civic participation by its principals 
in the St. Louis area; (c) greater diversification of business and professional 
background among its ownership; (d)a greater degree of integration of owner- 
ship with management (reduced by a conclusion that the functions proposed to 
be performed by the president of Appellant had not been specified); and (e) 


diversification of the media of mass communications. 





7. CBS was preferred on the basis of what was stated to be a super- 


ior broadcast record, and greater broadcast experience. Its proposals were 





ye 


also held to be more likely of effectuation than those of Appellant because of 
what was stated to be an over-ambitious proposal submitted by Appellant. 


The Commission concluded that these preferences for CBS outweighed those 
| 
for Appellant. ? 
8. Despite its findings that CBS owned numerous standard and tele- 


vision broadcast stations, including a 50 kw clear channel station in St. Louis, 
and despite its findings that CBS owns and operats a major television network, 
together with other related and ancillary enterprises in the broadcast industry, 
the Commission failed to find either that CBS should be denied a grant because 
such a grant would constitute an undue concentration of control of the media 

of mass communications, or even that as a comparative batter the CBS ap- 
plication should be denied in favor of that of Appellant, Hich has no other 
associations with the media of mass communications. Further, despite clear 


evidence of record that a number of practices engaged in'by CBS constituted 
restraints of trade within the meaning of the antitrust laws, the Commission 


refused to find the existence of such violations. ; 


Reasons on Which Appellant Intends to Rely 


Appellant intends to rely upon the following reasons why the decisions 
and orders of the Commission here appealed from were th error: 

1. The Commission's conclusion that a grant of the CBS application 
would not result in a concentration of control of broadcast facilities, particu- 


larly television broadcasting, in a manner inconsistent with the public inter - 


est, was contrary to the record as a whole, contrary to its own Rules and 
Regulations, contrary to findings of fact which were made or should have been 
made, and arbitrary and capricious. 

2. The Commission's conclusion that the ownership and control of 
CBS over the media of mass communications, pieecatacay in the television 


industry, did not require that CBS' application must be denied in favor ofa 
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grant to a well qualified applicant such as Appellant was contrary to the re- 
cord, to its own findings, and was arbitrary and capricious. 

3. The Commission's conclusion that certain CBS practices did not 
constitute violations of the antitrust laws was contrary to the recordasa 
whole, contrary to its own findings, and error as a matter of law. 

4. The Commission's conclusion that the CBS broadcast record 
was superior or outstanding was contrary to the record as a whole, contrary 
to its own findings, and arbitrary and capricious. 

5. The Commission's refusal to give full weight to the integration 
of ownership with management proposed by Appellant was contrary to the 
record, and was arbitrary and capricious. 

6. The Commission's conclusion that the program proposal presented 
by Appellant could not be as fully effectuated as that of CBS, and its corollary 
conclusion that Appellant's staffing proposal was not as sufficiently adequate 
to effectuate those programs as was that of CBS, are contrary to the record 
as a whole and are unsupported by its findings of fact. 

7. The Commission's overall evaluation that the preferences to be 
accorded to CBS outweighed the preferences accorded Appellant was unsup- 
ported by the record as a whole, was unsupported by its findings of fact, and 
was arbitrary and capricious. 

8. The Commission's refusal to permit cross-examination of a 


CBS witness concerning changes in CBS ownership of broadcast facilities 


during the course of the hearing, and its refusal to require CBS to produce 


additional information concerning its facilities deprived Appellant of the full 
and fair hearing to which it was entitled. 

9. The Commission's refusal to reopen the record of the proceed- 
ing for the purpose of taking evidence concerning the increased dominance 


of CBS in the broadcast industry, and particularly in television, as reflected 
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by evidence available only since the closing of the record, deprived Appellant 
of the full and fair hearing to which it was entitled, and vie arbitrary and 
capricious. 
- Relief Requested : 
WHEREFORE, Appellant prays that this Court (a) set aside and 
vacate the Commission's Decision granting the CBS peeeation and denying 
- Appellant's application; (b) set aside and vacate the Commission's Memo- 
randum Opinion and Order released March 29, 1957 refuping to reopen the 
record in this proceeding; (c) set aside and vacate the Cuarissionts Memo- 
randum and Order released April 21, 1955; (d) remand ae case to the Com- 
mission for further proceedings in accordance with law and with the Court's 
determination; and (e) grant such further relief as this Cour deems just and 
proper. 
Respectfully submitted, 
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